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The distinction between questions of law and questions of fact is both
subtle and complex, Iand this distinction takes on added significance in trials
involving constitutional claims. 2 In these settings, the distinction raises
difficult issues concerning the allocation of power between citizens and their
government. First amendment litigation has provoked an unusual amount of
discussion about the propriety of the Supreme Court's treatment of issues as
ones of law or fact. The Court has insisted that it must have total freedom to
determine if an issue is one of law or fact, even if it thereby overrules ajury's
factual findings. While the Court has frequently asserted this freedom,
before 1983 it had always done so in cases where juries had ruled against
freedom of expression.3

I See infra notes 22-42 and accompanying text; see also 4 K. DAVIS, ADMINIS-
TRATIVE LAW §§ 30.01-.04 (1958) (discussing the two ways in which courts grapple
with the distinction; the "analytical approach" places a question into the ontological
category of "law" or "fact," while the "practical approach" weighs the competing
policy considerations of the alternate classifications); Weiner, The Civil Jury Trial
and the Law-Fact Distinction, 54 CALIF. L. REV. 1867 (1966) (arguing for a policy
analysis to allocate issues to the judge or jury).

2 The labeling of a question as one of law rather than fact will have dispositive
influence when an appeals court determines whether or not the issue is reviewable.
When the issue involves constitutional rights, such dispositive labeling can have
ramifications far beyond the specific decision. In certain cases, the Supreme Court
has held that it "cannot 'avoid making an independent constitutional judgment on the
facts of the case.' " Connick v. Myers, 461 U.S. 138, 150 n. 10 (1983) (citing Jacobel-
lis v. Ohio, 378 U.S. 184, 190 (1964) (Brennan, J.)). Such de novo review of the facts
of a case often sparks controversy within the Court. As Justice Miller once noted. "I
have been surprised to find how readily [the] judges come to an agreement upon
questions of law, and how often they disagree in regard to questions of fact ......
J. FRANK, LAW AND THE MODERN MIND 106 (1936) (quoting Miller, J.).

3 See infra notes 216-47 and accompanying text. But see Connick v. Myers, 461
U.S. 138, 147 n.7, 150 n.10 (1983) (the Court felt compelled to take upon itself the
evaluation of first amendment rights at stake). This article contends that the Court
was not justified in that undertaking.
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In Connick v. Myers,4 the Court for the first time asserted its right to de
novo evaluation of an issue where the factfinder had found in favor of free
expression. This unprecedented decision was an extension of earlier cases
that could lead to a serious erosion of the role of citizen jurors in first
amendment litigation. Connick concerned the free speech rights of public
employees, but the implications of Connick's expansive notion of appellate
review quickly appeared in another context. In Dun & Bradstreet v. Green-
moss Builders, 5 a plurality of the Court recently cited Connick as its basis for
determining that the subject matter of a libel was not of "public concern" as
a matter of law. 6 This plurality thereby removed first amendment protection
from the allegedly libelous speech because, in its opinion, the speech was
not of public concern. In these cases the Court has overreached the proper
scope of its review of first amendment issues and has taken unwarranted
steps toward circumscribing free expression.

To determine the proper role of the Supreme Court in reviewing first
amendment litigation, one must begin with a venerable rule from Lord Coke
which is much easier to recite than to apply: "Judges decide questions of
law; juries decide questions of fact." 7 This axiom has been accepted dogma
since the mid-sixteenth century;" yet it has provoked intensive debate as

judges and commentators have struggled to use this apparently simple rule in
concrete situations. 9 A major problem in applying the rule exists because
many questions involve more than deciding simple facts or determining pure
principles of law. These "mixed questions of law and fact"10 require the
application of legal principles to facts-a task the axiom does not directly
address. Nonetheless, the labeling of a "mixed question" as either "law" or
"fact" traditionally has been important because that labeling dictates (1) the
allocation of the fact application task to judge or jury at trial, and (2) the
scope of the subsequent appellate review.

4 461 U.S. 138 (1983).
5 105 S. Ct. 2939 (1985).
6 Id. at 2947.
7 This quote is a free translation of Lord Coke's famous rule: "Ad questioniam

facti non respondent judices; .. .ad questioniam juries non respondent juratores."

["Judges do not answer a question of fact; juries do not answer a question of law."].
1 E. COKE, COMMENTARY OF LITTLETON * 155.b; see, e.g,, Altham's Case, 77 Eng.
Rep. 701, 709 (K.B. 1611). The United States Supreme Court has recognized the rule:
"The controlling distinction between the power of the court and that of the jury is
that the former is the power to determine the law and the latter to determine the
facts." Dimick v. Schiedt, 293 U.S. 474, 486 (1935).

8 See Townsend's Case, 75 Eng. Rep. 173, 178-79 (K. B. 1554) ("For the office of 12
men is no other than to enquire of matters of fact, and not to adjudge what the law is,
for that is the office of the Court, and not of the jury.").

I See supra note 1.
10 See Green, Mixed Questions of Law and Fact, 15 HARV. L. REV. 271

(1901) (discussing Professor Thayer's condemnation of this "simple" phrase).

1985]
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In extending Coke's judge/jury axiom to mixed questions of law and fact,
courts have created confusion by arbitrarily labeling some abstract concepts
as questions of "fact," while labeling other equally abstract concepts as
questions of "law." Thus, it is difficult to tell when an abstract idea will be
deemed a question of law for the judge and when, a question of fact for the
jury. A "mixed question of law and fact" is not, as the phrase might suggest,
an issue which is simply part law and part fact to which Coke's axiom can be
mechanically applied. Rather, it is a term that describes the situation in
which facts must be applied to legal principles, a task that can be done by
either judge or jury. These "mixed questions," which frustrate easy applica-
tion of the general rule, frequently involve theoretical concepts, such as
negligence and obscenity. I It is wrong to conclude that all ideas or abstract
concepts are automatically questions of law and thus solely for the judge to
decide. Courts have traditionally recognized that some issues of this nature,
especially those concerning community standards, ought to be decided by a
jury. 12

Application of the law/fact distinction to mixed issues of law and fact
directly concerns the governance-whether citizen-jurors or appellate courts are
to decide certain issues. If an issue is deemed a question of law, the trial
judge can initially substitute personal judgment for that of ordinary citizens
and subsequent appellate courts can freely substitute their judgments for
those of the judges below.' 3 If an issue is deemed a question of fact,
however, citizen jurors resolve it, and the trial judge and appellate courts are
bound to follow their resolution unless it is unquestionably erroneous. ' 4 The

I In a negligence setting, whether a pedestrian was in or out of a crosswalk when
struck by a car is a question of fact; the extent of the driver's duty to maintain a
proper lookout is a question of law; and whether or not the driver was negligent under
the circumstances is a mixed question of law and fact. For a discussion of negligence,
see infra notes 34-40 and accompanying text. For a discussion of obscenity, see infra
notes 93-107 and accompanying text.

12 Community standards are incorporated into the substantive law of obscenity
and privacy. See infra notes 93-107, 108-17 and accompanying text (discussing
privacy and obscenity respectively).

'3 See, e.g., Dimick v. Schiedt, 293 U.S. 474 (1935) (remittitur of a portion of the
jury verdict in lieu of a new trial is a question of law for the court, while additur is an
improper usurpation of the jury's findings).

The law/fact distinction initially delimits the power allocation between the trial
judge and the jury, but the implication of that demarcation on the scope of the
subsequent appellate courts' review is perhaps even more significant. As a case gets
further away from the trial level, the actual facts become less and less significant and
the case becomes more caricatured as a higher appellate court dictates broad policy
as well as resolves the case before it.-This dynamic is particularly true in the selection
of cases by the Supreme Court, the majority of which are selected from petitions for
writ of certiorari.

14 In a civil jury trial, a "motion for judgment n.o.v. may be granted only when,
without weighing the credibility of the evidence, there can be but one reasonable
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question of citizen control versus judicial control embodies the significance
of the law/fact distinction. This distinction in the allocation of power be-
tween citizens and judicial officials lies at the heart of the seventh amend-
ment: "no fact tried by ajury, shall be otherwise reexamined in any Court of
the United States, than according to the rules of the common law."' 15

Despite the confusion that has resulted from the arbitrary labeling of
mixed questions as either "law" or "fact," the Supreme Court continues to
use the law/fact vocabulary in justifying its decisions to remove issues from
juries and to indulge in expansive appellate review.' 6 In so doing, the Court
avoids articulating the policy analysis that it should consider in determining
whether citizens or judges will apply the law to the facts. In Connick, five
members of the Supreme Court mechanically employed the law/fact axiom
to a mixed question of law and fact concerning the first amendment rights of
public employees. The Court labeled the analysis of criticism by a public
employee of her supervisor a question of law rather than fact, thus freeing
itself to overturn the trial judge's findings." Neither precedent nor policy
justified the Court's substitution of its opinion for that of the factfinder on
these issues.

This article contends that the analysis of employee speech in cases such as
Connick is not a question of law, but is actually a mixed question of law and
fact that requires jury deliberation. Similarly, the analysis of the constitu-
tional status of defamatory speech is a mixed question of law and fact
requiring jury deliberation. Indeed, a jury should be utilized in any first
amendment litigation where the reasonableness of citizen speech or conduct

conclusion as to the proper judgment. Where there is sufficient conflicting evidence,
or insufficient evidence to conclusively establish the movant's case, judgment n.o.v.
should not be awarded." 5A J. MOORE & J. LUCAS, MOORE'S FEDERAL PRACTICE

50.07[2], at 50-62, -64, -67 (2d ed. 1984) (citations omitted); see also FED. R. CIv. P.
50(b) (motion for judgment notwithstanding the verdict).

In a civil bench trial, findings of fact shall not be set aside by an appeals court
unless "clearly erroneous, and due regard shall be given to the opportunity of the
trial court to judge the credibility of.the witnesses." FED. R. Civ. P. 50(a).

15 U.S. CONST. amend. VII (emphasis added). The seventh amendment reads in its
entirety: "In suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved, and no fact tried by ajury,
shall be otherwise reexamined in any Court of the United States, than according to
the rules of the common law."

16 See Dun & Bradstreet v. Greenmoss Builders, 105 S. Ct. 2939(1985) (defamation
verdict reinstated by the Supreme Court, holding that the dispute over a false credit
report was not a matter of "public concern" as a matter of law and was not subject to
strict constitutional protection as speech); Connick, 361 U.S. at 148 n.7 ("the pro-
tected status of speech is one of law, not fact.").

17 In Connick the Supreme Court reviewed the trial judge's "Findings of Fact"
and "Conclusions of Law." Neither of the parties had requested a jury. While no
jury was involved in Connick, this article will speak of factual issues as being "jury
issues," assuming that juries will be involved in free speech cases most of the time.
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HeinOnline -- 65 B.U. L. Rev. 487 1985



BOSTON UNIVERSITY LAW REVIEW [Vol. 65: 483

is at issue in weighing the value of free expression. Two specific areas requiring
jury involvement are privacy and "clear and present danger" subversive
advocacy cases.

Part I of this article evaluates the traditional way in which courts label
issues either questions of fact or questions of law. This mechanical adhesion
to the Coke maxim is not, however, suited to the complex issues involved in
free expression cases. A better approach is to adopt a policy-based determi-
nation of what issues should be given to the jury and what issues reserved for
the court. The model suggested by Professor Weiner will, therefore, be
examined and recommended, for both historical and contemporary reasons.
Part II reviews the history of the law/fact and judge/jury dichotomies and
examines law application in both the constitutional and administrative law
settings.

Part III explores the background and reasoning of the Connick opinion in
light of the suggested approach to law/fact analysis. Part IV focuses upon the
seminal Connick decision to illustrate both the competing policy concerns
and the shortcomings of the current Court's law/fact methodology in first
amendment litigation. The analysis suggests that there is no ontological 18

justification for a result-oriented appellate court to label free expression

18 "Ontological" refers to that "branch of metaphysics that studies the nature of
existence or being as such." THE RANDOM HOUSE COLLEGE DICTIONARY 930 (rev.
ed. 1981). The essential point of Professor Weiner's article is that the labeling of an
issue as either law or fact has no importance in itself but is important only because it
is that labeling that dictates whether judge or jury will decide the particular issue. See
Weiner, supra note 1, at 1918-19. Since the law/fact distinction is important only as a
first step in the judge/jury allocation, Professor Weiner suggests going straight to the
ultimate question of whether a judge or a jury should decide a particular issue. Id. at
1919. However, courts should openly discuss the policy grounds for the allocation to
judge or jury and not attempt to decide the ontological question of whether a
particular mixed question of law and fact is closer to being a pure question of fact or a
pure question of law. See id. at 1922-24. Professor Weiner's suggestion that courts
articulate policy reasons for choosing judge or jury to decide particular issues is
sound for the basic reason that any labeling of a mixed issue of law and fact as only
law or only fact is essentially arbitrary and ultimately inaccurate.

Whether a mixed question is law or fact is in many ways a paradox since it has both
components. The only way to deal conceptually with such paradoxes is to step away
from the contradiction and accept the contradiction as part of a larger understanding.
For example, in geometry a mobius strip appears to have an inner side and an outer
side at any given point. However, if a side is followed around the strip, the figure
appears to be one-sided. This fact cannot be explained if one uses only the vocabulary
of "inside" and "outside," but can be comprehended with an understanding that the
effect is an illusion. Just as "inside" and "outside" cannot account for this perceived
phenomenon, "law" and "fact" cannot fully account for mixed questions. If one
recognizes that law and fact are but factors of a system that allocates decision-making
responsibility to judge or jury, one can accept the larger system as coherent regard-
less of the superficial paradox of the parts.
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claims as questions of law. Rather, jurists should recognize that the constitu-
tional status of free speech is a mixed question of law and fact and that there
are sound historical and policy reasons for citizen jurors, not judicial
officers, to resolve this question. Further, appellate courts should respect a
jury determination to protect speech unless the decision is clearly erroneous.
A jury verdict frustrating free expression, on the other hand, should be
critically reviewed to ensure that the verdict is not the result of majoritarian
intolerance.

Part V briefly explores the implications of Connick and Dun & Bradstreet
on the role of juries in other areas of first amendment law where public
concern or reasonableness of conduct is at issue. The article concludes by
proposing the use of special interrogatories' 9 to the jury on the free speech
issues in such cases. Interrogatories represent an effective compromise
between the unbounded jury discretion of the general verdict and the total
exclusion of citizen input that will occur if courts continue mechanically to
label the constitutional status of free expression a question of law.

I. LAW AND FACT

The allocation of power between judge and jury historically has been a
central issue in free speech litigation.2 0 Free expression issues highlight the
often conflicting interests of citizen and government, and the law/fact dis-
tinction has been the focus of much of that conflict in the courts. In order to
analyze the labeling of questions of law and fact by the Court, this section of
the article will set forth and critique the model for law/fact analysis proposed
by Professor Weiner.2" The Weiner theory for allocating law application to
judge or jury considers the value of the jury, the historical role of the jury in
America, and the role of judges in dispute resolution.

A. Mixed Questions-Law or Fact?-The Traditional Approach

Professor Weiner has written that when an appellate court faces a dispute
as to whether a specific issue should be resolved by the judge or the jury, the
typical reaction is to "label the question as one of law or of fact, perhaps
citing some authorities which are equally devoid of any more detailed con-
sideration of the point." 2 2 Appellate tribunals often encounter difficulty
because issues have both legal and factual attributes. Such issues are typi-
cally described as "mixed questions of law and fact," 2 3 which is an accurate

'9 See FED. R. Civ. P. 49 (special verdicts); see also infra notes 332-49 and
accompanying text.

20 See infra notes 44-73 and accompanying text.
21 See Weiner, supra note 1.
22 Weiner, supra note 1, at 1868.
23 See Paul, Dobson v. Commissioner, The Strange Ways of Law and Fact, 57

HARV. L. REV. 753, 824 (1944). Professor Paul wrote that the process of law
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description, but not one that is helpful in determining how such questions
should be treated.2 4 Accordingly, Professor Weiner suggests that courts
reject mere reliance upon the conclusory terms "law" and "fact" in favor of
a model calling for policy analysis that justifies the role of judge and jury in
specific cases.25

A typical civil case presents questions of law, questions of fact, and a third
category of "mixed" issues. A "pure" question of fact is one relating to
historical events: what happened, who did what, or when the events oc-
curred. The jury's role includes evaluating the evidence presented in the
case and reconstructing what actually took place.2 6 A question of law, on the
other hand, traditionally concerns those rules and standards of general
application by which the state regulates human affairs. 27 Professor Thayer
suggested that questions of law involve an inquiry into the existence of any
applicable rules and standards and the interpretation of such rules within the
framework of a written constitution. 28 The third category involves the appli-
cation of established legal principles to pure facts. While some commen-
tators have attempted to bring these hybrid issues within the traditional

application "represents, in effect, a coalescence of law and fact, and is 'mixed' in a
very real sense, although this adjective easily produces confusion of thought." He
noted further that "[w]hat is law to one Justice is fact to another, and perhaps vice
versa when the next case comes along." Id. at 812.

24 See Stern, Review of Findings of Administrators, Judges and Juries: A Com-
parative Analysis, 58 HARV. L. REV. 70, 93 (1944) (arguing that "mixed" questions
should not be treated uniformly by appellate tribunals, given the divergent law-
application capabilities of various fact-finding bodies).

25 See Weiner, supra note 1, at 1918-19. While courts will continue to label issues
that are for the jury "fact" and issues that are for the court "law," a policy analysis
will determine which of these two actors should decide the issue of law application.

26 See id. at 1870; see also J. FRIEDENTHAL, M. KANE & A. MILLER, CIVIL

PROCEDURE § 11.2, at 475 (1985); F. JAMES & G. HAZARD, CIVIL PROCEDURE

§§ 7.1-11 (1985). Naturally, the trial judge retains a supervisory role over the jury's
factfinding. In addition to structuring the trial, the judge will determine the admissibil-
ity of evidence, allocate burdens of proof, decide on the applicability of presump-
tions, and decide how much evidence is necessary to permit the jury to make a
particular finding.

27 See Brown, Fact and Law in Judicial Review, 56 HARV. L. REV. 899, 901
(1943). Professor Brown argued that although there are situations where it is difficult
to determine "whether a given question is properly one of law or one of fact, the
statement that there is 'no fixed distinction' between the two types of questions must,
unless taken in a very limited sense, be regarded largely as hyperbole." Id. at 900.
For example, he identified a clear distinction in kind between the following questions:
(1) does the rule against perpetuities operate to void the grant of an estate, and (2)
who drove the car that hit a pedestrian. See id.

28 J. THAYER, A PRELIMINARY TREATISE ON EVIDENCE AT THE COMMON LAW

193 (1898). Professor Thayer's definition of "law" included those rules and standards
that "it is the duty of judicial tribunals to apply and enforce." Id.
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categories of law and fact 29 in order that Coke's judge/jury axiom might
clearly control, today most prefer to call them" 'mixed' questions of law and
fact." 3 0

"Mixed questions" receive no guidance from Coke's axiom as to whether
judge or jury should apply the law to the facts. Professor Davis notes that
while mixed questions have both factual and legal components, the iden-
tification of these aspects is unrelated to allocating the law application task
to the judge or the jury.3 Negligence, for example, is made up of two
elements-what the person did and whether such conduct was unreason-
able. The first determination is one of fact, while the second-whether or not
it is for the jury-is analytically a question of law.3 2 The point is that whether
law application belongs to the judge or to the jury should be a separate
inquiry from the question of whether an issue is ontologically closer to pure
law or pure fact. Professor Davis agrees with Professor Weiner that the real
problem courts face with regard to these mixed issues is not "law" versus
"fact" but "judge question" versus "jury question."

The labeling of a mixed question as "law" or "fact" has traditionally been
determinative because it is this label which dictates whether judge or jury
applies the law to the facts. Courts should instead analyze the policy reasons
that mandate judicial or citizen control and concentrate on the abilities of
judges versus the abilities of jurors to resolve specific mixed issues. Courts
should articulate a standard for dealing with issues of law application and not
force such mixed issues into the analytical framework of Coke's axiom.

Because of the traditional role of the jury as the guardian of the people's
liberty, the allocation of power between judge and jury has always involved
deep political considerations.33 Perhaps the most famous dispute over

29 See L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 553-54 (1965)

(arguing that, although the application of a rule of law to a particular set of facts is not
fact finding but law making, in certain cases a jury or administrative agency has and
should have primary responsibility for making law); see also Jaffe, Judicial Review:
Question of Law, 69 HARV. L. REV. 239, 249-57 (1955).

30 See K. DAVIS, supra note 1, § 30.01, at 189-90. While "mixed question" has
become an accepted term of art, understanding would be advanced if such a question
were called an "issue of law application" instead. This term would turn the analytical
focus away from Coke's maxim to a policy consideration of whether the court or the
jury should apply the law to the facts.

31 Id.
32 See id. To illustrate further, the question of an employer's liability in cases of

discrimination brought under Title VII ultimately rests on a "mixed" question:
whether or not the proffered reason for the action taken against the employee was
"pretext." What the employer actually did is a question of fact, but whether these
actions demonstrate the illegitimacy of the proffered reason is a legal matter. The
factual conclusion completely dictates the legal conclusion. See, e.g., Pullman-
Standard v. Swint, 456 U.S. 273, 285-90 (1982) (discussing mixed questions of law
and fact under Title VII).

33 See J. THAYER, supra note 28, at 218, 230. Professor Thayer noted that the jury

19851
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whether the process of law application is a question of fact or of law
occurred when Justice Holmes and Professor Thayer debated whether the
issue of negligence should be submitted to the jury. Professor Thayer be-
lieved that the application of the reasonable man standard to the facts of a
case involved no more than another inference of fact-namely, the behavior
of the prudent man.3 4 Justice Holmes felt that negligence was a matter for
judges. He argued that every case involved a standard of conduct and that
"when standards of conduct are left to the jury, it is a temporary surrender
of a judicial function which may be resumed at any moment in any case when
the Court feels competent to do so.''35

Justice Holmes believed that the relative competence of judge and jury to
determine standards of conduct weighed in favor of the judge since "a judge
who has long sat at nisi prius ought gradually to acquire a fund of experience
which enables him to represent the common sense of the community far
better than the average jury." '3 6 The value to Justice Holmes of having
judges decide standards of conduct was that fact situations in negligence
cases were likely to be repeated. 37 Determinations by judges on the question
of due care would avoid conflicting determinations by juries and thus settle
the issue permanently. Justice Holmes reasoned that because most stan-

"always represented the people, and came to stand as the guardian of their liberties."
Id. at 218. Because of the political undertones of all decisions affecting the power of
the jury, he concluded that the allocation of issues to judge or jury is based on
"reasons of policy." Id. at 230.

Professor Brown, who attempted to create a system to categorize law and fact
based on ontological considerations, nonetheless conceded the validity of Professor
Thayer's point. See Brown, supra note 27, at 903. In commenting on court's ruling
that it is a question of law whether an administrative record has substantial evidence
to justify its decision, Professor Brown stated: "It would be better to say frankly that
the question is still one of fact but for reasons of policy is reserved to the court for its
determination.'" Id.

34 See J. THAYER, supra note 28, at 228. Professor Thayer stated that "[t]he only
rule of law is one which appeals to an outside standard, that of general experience;
and the application of it, by whatever tribunal made, calls for a preliminary determi-
nation of something for which there is no legal test." The "facts" that have no legal
tests are the behavioral characteristics of the reasonable man. Id.
31 0. W. HOLMES, THE COMMON LAW 126 (1881) [hereinafter cited as THE COM-

MON LAW].
16 Id. at 124. Justice Holmes contended that "every time that a judge declines to

rule whether certain conduct is negligent or not he avows his inability to state the
law." Holmes, Law in Science and Science in Law, 12 HARv. L. REV. 443, 457 (1899)
[hereinafter cited as Law and Science].
37 See e.g., Lorenzo v. Wirth, 170 Mass. 596, 600, 49 N.E. 1010, 1011 (1898)

(Holmes, J.) (confronting the recurring situation in which a plaintiff is injured step-
ping into an open "coal hole").
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dards for human behavior remain constant, precedent would allow people to
anticipate the standard of care against which they would be judged.38

American jurisprudence has adopted Professor Thayer's view. Justice
Holmes was undoubtedly correct analytically, in that the conduct of a
reasonable man is not an historical fact. However, negligence has been
labeled a "fact" because courts have implicitly recognized the propriety of
jury rather than judicial determinations of "reasonableness," and it is this
labeling that triggers the assignment to the jury. As Dean Landis suggested,
questions of law should include only those matters on which lawyers have
become expert by virtue of their legal training. 39 In labeling "reasonable-
ness" a "fact" to be determined by a jury, American courts have realized
implicitly that lawyers are equipped with no greater insight into deciding
reasonableness than laypersons. Thus, policy rather than ontological con-
siderations has assigned the determination of reasonableness in particular
cases to the people. 40

B. The Weiner Model-Policy Analysis Replaces Coke's Axiom

Professor Weiner has proposed that questions of law application should be
dealt with on the basis of policy and not on the basis of traditional terminol-

38 See THE COMMON LAW, supra note 35, at 126 ("[I]t is very desirable to know as

nearly as we can the standard by which we shall be judged at a given moment and,
moreover, the standards for a very large part of human conduct do not vary from
century to century.").

Analyzing the positions of Professor Thayer and Justice Holmes, Professor Jaffe
agreed with the Holmes view:

There may, as Thayer contends, be some elements of fact finding in this process.
The jury's finding of negligence in such a case may rest on additional inferences,
for example, as to the party's state of mind .... And there can be no doubt that
in determining what a prudent man should do the jury does to some extent refer
to its experience as to what men do in fact do. But this process is quite different
from fact finding as we have already described it. It does not rest upon evidence.
The juror selects from among his experiences those which he chooses to regard
as normative; and he may go further and justly conclude that no one is living up
to the necessary standard of care. It seems clear to me that this authoritative
choice from among known or possible modes of conduct is law making. And so I
follow Holmes in holding that the application of a rule to a particular case is not
fact finding but law making, though I do not follow his view that it is, therefore,
always within the power of the judge.

Jaffe, supra note 29, at 247.
39 See J. LANDIS, THE ADMINISTRATIVE PROCESS 152 (1938) ("Our desire to have

courts determine questions of law is related to a belief in their possession of expert-
ness with regard to such questions.").

40 Perhaps Justice Holmes recognized the wisdom of this allocation: "Of course, I
admit that any really difficult question of law is for the jury, but I also don't like to
hear it called a question of fact." 1 HOLMES-POLLOCK LETTERS 85-86 (M. Howe ed.
1941).
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ogy. 41 If courts adopted the Weiner model, they would no longer view a
mixed question as either "law" or "fact" to which it is appropriate to apply
Coke's axiom. Courts should recognize that mixed questions are not con-
trolled by the axiom and should assign the law application task on articulated
policy grounds. Under the Weiner model, the policy factors to be considered
when assigning law application to the judge or the jury include: (1) the
impact of federal and state constitutional provisions preserving the right to
trial by jury in a civil suit; (2) the relative competence of judge and jury
with respect to a specific example of law application; and (3) the sacrifice in
uniformity and predictability that would result in a particular case from
entrusting law application to the jury rather than to the judge. 42 As a general
rule, juries should apply the law to the facts unless there are strong counter-
vailing reasons why the judge should perform that function in a given case. 43

1. The Role of Juries

(a) The Value of the Jury. Professor Weiner's reliance on the jury to
determine the great majority of civil issues is fundamentally sound. The chief
value in a constitutionally protected system of trial by jury is the recognition
that there are some determinations in which twelve minds are better than
one, however skilled. Indeed, the Supreme Court accepted this premise
more than one hundred years ago. 4 4

41 See Weiner, supra note 1, at 1918-19.
42 Id. at 1918-27. Professor Weiner suggests that acknowledgement of a third intel-

lectual category, the category of "law application," will reduce the confusion and
inconsistency attributable to appellate opinions which rely on the standard of law/fact
classification. As a working rule, the task of law application would be entrusted to the
jury. Not only is there an institutional policy favoring jury trial, but practical benefits
accrue from jury trials as well.

43 Id. at 1919. The determination of "reasonable cause" in a malicious prosecution
case is an instance when the court rather than the jury should apply the law to the
facts. Although analytically "reasonable cause" in a malicious prosecution case and
"reasonable care" in a negligence case are indistinguishable, the law should favor the
reporting of crime and therefore should carefully limit imposition of liability in
malicious prosecution cases. Although most courts routinely refer to the "reasonable
cause" standard as a question of "law," it is really a "mixed" question that, for
policy reasons, is allocated to the judge rather than the jury. See id. at 1910-16.

44 See Sioux City & Pac. R.R. v. Stout, 84 U.S. (17 Wall.) 657, 664 (1873). The
Court reasoned that:

Twelve men of the average of the community, comprising men of education and
men of little education, men of learning and men whose learning consists only in
what they have themselves seen and heard, the merchant, the mechanic, the
farmer, the laborer; then sit together, consult, apply their separate experience of
the affairs of life to the facts proven, and draw a unanimous conclusion. This
average judgment thus given it is the great effort of the law to obtain. It is
assumed that twelve men know more of the common affairs of life than does one
man, that they draw wiser and safer conclusions from admitted facts thus
occurring than can a single judge.
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The evils that are presumed to be corrected by the jury system are those
that arise from the institutionalized nature of the judiciary. As Lord Devlin
wrote, "[tlhe malady that sooner or later affects most men of profession is
that they tend to construct a mystique that sooner or later cuts them off from
common man." 45 A jury thus better represents the common sense of the
community because, unlike judges, juries serve only a very short time and
consequently avoid the mystique of which Lord Devlin wrote. Judges can be
removed from a case only upon a substantial demonstration of prejudice,
while possibly prejudiced jurors can be challenged peremptorily. The most
important factor, however, may be that while judges serve at trial only by
themselves, juries have the added fairness of more members. 46 Unlike
judges, the group nature of decision-making by a jury tends to soften the
effect of radical and eccentric views. 47 The above factors, taken together,
have led at least one commentator to conclude that because the jury is fairly
representative of the community, it is the best protection against judicial
injustice .48

The jury system is, however, not without its detractors. It has come under
sharp attack for the seeming incompetence of jurors, for contributing to
delay and congestion in adjudicating cases, and for its added expense. 49

Against this background of criticism, Professors Kalven and Zeisel under-
took their epic work with the University of Chicago Jury Project. 0 Their
empirical data showed juries to be remarkably competent in understanding
even complex cases and demonstrated a surprising degree of agreement on

45 See P. DEVLIN, TRIAL By JURY 159 (1966) (discussing the jury as a safeguard of
the common person's sense of justice).

46 See L. MOORE, THE JURY 160 (1973) (discussing the formal, as opposed to
historical, disadvantages of trial by a judge alone as compared to a trial by a jury).

41 See H. KALVEN & H. ZEISEL, THE AMERICAN JURY 498 (1966) ("[T]he group
nature of the jury decision will moderate and brake eccentric views.").

48 See L. MOORE, supra note 46, at 182 (praising the institution of trial by jury and
suggesting ways to optimize the jury's representativeness).

49 See generally J. FRANK, COURTS ON TRIAL (1949); Landis, Jury Trials and the
Delay of Justice, 56 A.B.A. J. 950 (1970) (proposing the abolition of jury trial in civil
cases); New Constitutionjr United States, TRIAL, Aug.-Sep. 1970, at 5 (reporting a
proposal by Chief Justice Burger to abolish civil jury trial); Griswold, 1962-1963
HARVARD LAW SCHOOL DEAN'S REPORT 5-6 ("The jury trial is at best the apotheosis
of the amateur. Why should anyone think that 12 persons brought in from the street,
selected in various ways for their lack of general ability, should have any special
capacity for deciding controversies between persons.").

For representative bibliographies of writings critical of the civil jury, see Shapiro
and Coquillette, The Fetish of Jury Trial in Civil Cases: A Comment on Rachel v.
Hill, 85 HARV. L. REV. 442, 457 n.60 (1971); H. KALVEN & H. ZEISEL, supra note 47,
at 4 n.2.

1o See H. KALVEN & H. ZEISEL, supra note 47; Kalven, The Dignity of the Civil
Jury, 50 VA. L. REV. 1055 (1964). For a complete bibliography of their work with the
Jury Project, see id. at 1056 n.3.
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verdicts between the presiding judges and the juries.5 ' Professor Kalven
concluded that the intellectual incompetence of the jury has been vastly
exaggerated.52 Perhaps the most telling information gathered was the opin-
ion of jury competence of the judges who observe juries perform on a daily
basis. These researchers found that of 1,038 trial judges surveyed, sixty-four
percent thought that civil juries' performance was "thoroughly satisfactory"
and only nine percent believed the performance was "unsatisfactory. '5 3

(b) The Powers of the Colonial Jury. While Professors Kalven and Zeisel
focused upon the contemporary jury, it should be noted that Americans
historically have regarded juries as protectors of liberty. 54 By far the greatest
manifestation of this high regard for juries in American constitutional history
was the brief existence of the doctrine that juries have the right to determine
the law as well as the facts in any case. That doctrine, ironically, reached its
fullest development at the time the seventh amendment was adopted. 55

The apex of the doctrine that juries are empowered to determine the law in
civil cases was Georgia v. Brailsford,56 the first jury case tried under the
original jurisdiction of the United States Supreme Court. Brailsford was
brought by the State of Georgia to enforce a state statute allowing for
confiscation of debts due to British subjects or to persons subject to the
confiscation laws of other states. The appellees had obtained judgment in the

51 See Kalven, supra note 50, at 1061-68 (judge and jury agreed on the verdict in
the civil cases surveyed 80% of the time). Professor Kalven concluded that "[t]he
jury agrees with the judge often enough to be reassuring, yet disagrees often enough
to keep it interesting."

52 See id. at 1066-67. Judge and jury disagreement was not more frequent in the
cases the judges classified as "difficult to understand" than in those cases labeled
"easy." Moreover, the trial judges polled rarely offered the jury's inability to
understand a case as a reason for disagreement. "The conclusion, therefore, is that
the jury understands well enough for its own purposes and that its intellectual
incompetence has been vastly exaggerated." Id.

53 Id. at 1073. The remaining 27% responded that jury performance was satisfac-
tory if certain changes were made. The judges' options were: "(1) On balance the
jury system is thoroughly satisfactory, (2) The jury system has serious disadvantages
which could be corrected and should be corrected if the system is to remain useful,
(3) The disadvantages of the jury system outweigh its advantages so much that its use
should be sharply curtailed." Id.

54 The words of Jefferson are often quoted to demonstrate the political importance
of juries: "Were I called upon to decide whether the people had best be omitted in
the Legislative or judiciary department, I would say it is better to leave them out of
the legislature. The execution of the laws is more important than the making of
them." Letter of Jefferson to L'Abbe Arnond (July 19, 1789), reprinted in 5 THE
WORKS OF THOMAS JEFFERSON 83-84 (Fed. ed. 1924).

" See Cooper, Directions for Directed Verdicts: A Compass for Federal Courts,
55 MINN. L. REV. 903, 912 (197 1) (suggesting that modern adherence to this practice
would eliminate the function of directed verdicts). The irony is that the amendment
preserves the right to jury trial as it existed at the time of its adoption.

56 3 U.S. (3 DalI.) 1 (1794).
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United States Circuit Court in Georgia. After being denied leave to intervene
in those proceedings, the state sought injunctive relief in the Supreme Court
to prevent the execution of the judgment.5 7

Chief Justice Jay delivered the charge to the jury. He noted initially that
the facts of the case were agreed; the only point remaining was to settle the
law arising from those facts. 58 He then told the jury that the Court's opinion
as to the law was unanimous. Since the statute at issue did not have the
effect claimed by the state, the defendants should win. Continuing, however,
Chief Justice Jay told the jurors that they nevertheless had the right to take
upon themselves the determination of both the law and the facts.5 9 The jury
returned a verdict for the defendants.

However remarkable the Brailsford case may seem today, 60 Chief Justice
Jay voiced a universally accepted colonial preference for juries to judge the
law. Professor Howe suggests that the preference stemmed from its immedi-
ate appeal to a people eager to enjoy their newly won democratic rights. 61

Professor Cooper includes among the historic reasons for the popularity of
juries the hatred of colonial despotism as embodied in the royal judges, a
general distrust of legal experts, and the primacy of natural justice-best

17 See Georgia v. Brailsford, 2 U.S. (2 DalI.) 415, 418 (1793) (although the case was
entered as a suit in equity, it was amended by the state to be a suit at common law).
The Court wrote that "if the State of Georgia has a right to the debt, due originally
from Spalding to Brailsford, it is a right to be pursued at common law." Id.

58 See Brailsford, 3 U.S. (3 DalI.) at 4.
19 Chief Justice Jay told the jury:
It may not be amiss, here, Gentlemen, to remind you of the good old rule, that on
questions of fact, it is the province of the jury, on questions of law, it is the
province of the court to decide. But it must be observed that by the same law,
which recognizes this reasonable distribution of jurisdiction, you have neverthe-
less a right to take upon yourselves to judge of both, and to determine the law as
well as the facts in controversy. On this, and on every other occasion, however,
we have no doubt, you will pay that respect, which is due to the opinion of the
court: For, as on the one hand, it is presumed, that juries are the best judges of
facts; it is, on the other hand, presumable that the courts are the best judges of
law. But still both objects are lawfully, within your power of decision.

id.
60 Professor Thayer noted the extraordinary nature of the Brailsfiord case only a

century after it was tried and suggested thai it was "perhaps, partly explained by the
practical difficulties existing at that period, in controlling the verdicts of juries in
trials at bar, and by lack of learning on the bench." See J. THAYER, supra note 28,
at 254.
61 Howe, Juries as Judges of Criminal Law, 52 HARv. L. REV. 582, 584 (1939)

("When a legal issue becomes thus intimately related to profound political problems
it is inevitable that legal doctrine and interpretations of legal history will be molded to
suit political beliefs and purposes."). Note that Congress in the Sedition Act of 1798,
I Stat. 596, made juries the judge of both law and fact. See New York Times Co.
v. Sullivan, 376 U.S. 254, 273-74 (1964).
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perceived by the common citizen-over formalistic rules of law. 62

Enthusiasm for juries marked the debate over adoption of the federal
Constitution. A principal objection to adoption was that the Constitution
failed explicitly to safeguard jury trials in civil actions. Hamilton addressed
this objection in The Federalist, noting that the only disagreement existing
between the friends and foes of the Constitution regarding the role of juries
was that "the former regard it as a valuable safeguard to liberty; the latter
represent it as the very palladium of free government. '63

While trial judges commonly deferred the resolution of questions of law as
well as questions of fact to colonial juries, the Framers of the seventh
amendment wished to limit the power of appellate as well as trial judges.
Professor Wolfram concluded in his extensive study of the history of the
seventh amendment that the right to a jury trial and the corresponding
limitation on appellate courts' review of fact were foremost in the minds of
the Framers. 64 In fact, he suggested that the entire issue of the Bill of Rights
was precipitated at the Philadelphia convention by an objection that the
document lacked a specific guarantee of jury trials in civil cases. 65 Professor
Wolfram also emphasized that the need for juries was fixed in the public
mind because of its relationship to citizen access to political issues. Impor-
tant areas of protection for litigants would be placed in grave danger unless it
were required that juries sit in civil cases. Not the least of these protections
was the ability of juries to disregard technical rules of law where their sense
of justice demanded and "reach a result that the judge either could not or
would not reach. ' 66

62 See Cooper, supra note 55, at 914. There was a strong sentiment in favor of the
jury as a check on manipulation of the law as an instrument of royal despotism,
shared both in England and the colonies. "[T]here was an underlying distrust of legal
experts .... [P]rinciples of natural justice were more important than accepted no-
tions of law." Id.; see also Note, The Changing Role of the Jury in the Nineteenth
Century, 74 YALE L.J. 170, 171-73 (1964) (discussing the primacy of the jury prior to
1850, after which its role was curtailed by the increasing use of special and directed
verdicts and the institutionalization of the law/fact dichotomy).

63 THE FEDERALIST No. 83, at 521 (A. Hamilton) (H. Lodge ed. 1888).
64 See Wolfram, The Constitutional History of the Seventh Amendment, 57 MINN.

L. REV. 639 (1973); see also Henderson, The Background of the Seventh Amend-

ment, 80 HARV. L. REV. 289 (1966) (examining the history of the adoption of the
amendment, but finding little reference to judge/jury power); Warren, New Light on
the History of the Federal Judiciary Act of 1789, 37 HARV. L. REV. 49 (1923)
(analyzing debates over jury powers in the context of the judiciary act).

65 See Wolfram, supra note 64, at 657 (It is "somewhat incongruous to a
twentieth-century reader to learn that the entire issue of the absence of a bill of rights
was precipitated at the Philadelphia Convention by an objection that the document
under consideration lacked a specific guarantee of jury trial in civil cases").

66 Id. at 670-72. The anti-federalists advanced several distinct and specific argu-
ments in favor of civil jury trial: the protection of debtor defendants; the frustration
of unwise legislation; the overturning of the practices of courts of vice-admiralty; the
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Judge Higginbotham, analyzing the impact of the seventh amendment on
appellate courts, noted that the congressional debate surrounding the
Judiciary Act of 1789 shows the concern of the founding fathers that elimina-
tion of the jury would result in a shift of power, not to the trial judge, but to
the appellate courts. 67 Antifederalists argued that empowering the Supreme
Court to review matters of law and fact emasculated the jury's right to do
so. 68 Higginbotham concluded that the congressional debates over this hotly
contested issue illustrate the interrelationship between the role of the civil
jury and the scope of federal appellate jurisdiction to review matters of
fact.

69

Despite the high regard for juries in the colonial period as protectors of
citizen interests against both trial and appellate judges, the relative roles of
judges and juries changed greatly in the nineteenth century.70 Not only did

vindication of the interests of private citizens in litigation with the government; and
the protection of litigants against overbearing and oppressive judges.

Those who favored the civil jury were not misguided tinkerers with procedural
devices; they were, for the day, libertarians who avowed that important areas of
protection for litigants in general, and for debtors in particular, would be placed
in grave danger unless it were required that juries sit in civil cases.

Id.
67 See Higginbotham, Continuing the Dialogue: Civil Juries and the Allocation of

Judicial Power, 56 TEx. L. REV. 47, 50 (1977).
68 See id. at 49 (citing Henderson, supra note 64, at 294).
69 See Higginbotham, supra note 67, at 49 (citing Warren, supra note 64, at 96-99).
70 The once flourishing right of juries to sit as judges of the criminal law also all but

passed away. As early as 1670, in the trial of William Penn and William Mead, an
English jury refused to follow the judge's instructions on the law ordering them to
convict. The jurors refused to give a verdict for conviction even though they were
locked up without food for two nights and fined for their final verdict of not guilty.
See 1. BRANT, THE BILL OF RIGHTS 55-62 (1965).

The most famous colonial example of the so-called "jury nullification" power, was
the sedition trial of John Peter Zenger. Zenger's attorney, Andrew Hamilton, told the
jurors that they had a right to determine both the law and the facts. The jury did so,
acquitting Zenger. See id. at 174-81; see also infra notes 86-88 and accompanying
text.

The power of juries to determine the criminal law began to erode in the nineteenth
century and was formally denied by the Supreme Court in Sparf v. United States, 156
U.S. 51 (1895). Today, the doctrine ofjury nullification is virtually nonexistent. For a
detailed discussion on the role of juries as judges of the criminal law, see generally
Howe, Juries as Judges of Criminal Law, 52 HARV. L. REV. 582 (1939) (criticizing
the nature of the judicial response to the popular nineteenth-century demand that
juries in criminal cases should be allowed to interpret the law as well as to find facts);
Scheflin and Van Dyke, Jury Nullification: The Contours of a Controversy, 43 LAW
& CONTEMP. PROBS. 51 (1980) (outlining the historical roots and modern practice of
jury nullification and concluding that jury nullification is a "distinct and unique
benefit to our system of government").
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juries lose the right to decide questions of law, 71 but other factors coalesced
to limit the fact-finding role of juries. The number of questions of law
increased, with a concurrent expansion of appellate power. The rules of
evidence evolved and a whole range of procedural changes were developed,
including the special verdict, special interrogatories, and directed verdicts. 72

These changes largely reflect efforts to make the law more scientific. 73 The
resulting erosion of the role of the jury stands in stark opposition to the
intent of the Framers.

2. The Role of Judges

While the Weiner model creates a basic presumption of issue resolution by
juries, the model also tempers that presumption by recognizing that there are
certain areas of the law to which a judge brings superior competence.7 4 In
addition, the model recognizes that certain areas of the law demand a
uniform application that ajury trial simply does not provide. It is perhaps to
these latter two areas-competence and uniformity-that Professor Cooper
refers when he warns that "ljustice by plebiscite can be an unredeemably
ugly monster."' 7 5

The division of responsibility in the Weiner model recognizes that a judge,
by virtue of intensive legal training, is at times much more qualified than a
group of twelve laypersons to resolve certain problems of law application. In
such instance, the basic policy in favor of trial by jury must yield to the
court's competence and the jury's incompetence. 76 Professor Weiner writes
that one such issue of law application is whether, in a malicious prosecution
action, the prior proceedings terminated in favor of the plaintiff. Such an
issue typifies the kind of question that lawyers are particularly equipped to
handle. To the man in the street, this sort of question smacks of legalese in

71 Some commentators use the distinction between the right of juries to decide
questions of law and their power to do so. See Note, The Changing Role of the Jury
in the Nineteenth Century, 74 YALE L.J. 170, 170 n.2 (1964) ("It is useful to
distinguish between the jury's right to decide questions of law and itspower to do so.
The jury's power to decide the law in returning a general verdict is indisputable.").
The nineteenth century debate revolved around the question of "whether the jury
had a legal and moral right to decide questions of law." Id.

72 See generally Cooper, supra note 55, at 909-27 (discussing the historical evolu-
tion of the directed verdict and other means of judicial control of juries).

" See generally Law and Science, supra note 36.
71 See supra note 43 and accompanying text; see also Cooper, supra note 55, at

971 ("Jury ignorance and prejudice are left free to run rampant when it becomes a
question of allowing jurors to disregard legal rules whose foundation they can
understand only dimly, if at all.").

15 Cooper, supra note 55, at 971 (suggesting that directed verdict standards be
adjusted so that juries play a larger role only in situations in which the damage of
common forms of prejudice is minimized).

76 See Weiner, supra note 1, at 1922-23.
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contrast to other issues referable to the ordinary experience of mankind. 77 In
the ordinary case, however, the policy in favor of jury trial requires that the
court must clearly qualify as the superior-not merely equal-decision-
maker.

7 8

Likewise, some cases require that uniformity and certainty outweigh the
policy in favor of jury trials. Unlike the declaration of a judge, a jury verdict
carries no precedential value for future cases to assure consistent results.
Therefore, if a fact pattern is likely to recur, law application by a jury may
lead to inconsistencies and unfairness in the law. When some plaintiffs lose
while others in similar factual situations win, the results may be perceived as
unjust. Moreover, counseling clients requires that lawyers predict accu-
rately the outcome of specific cases. 79 Two factors that Professor Weiner
suggests to resolve the conflict between predictability and the policy in favor
of jury resolution of issues are: (1) the likelihood of recurrence of the fact
pattern to which the law is being applied in a specific case;8 0 and (2)
regardless of the probability of repetition of a fact pattern, whether an
example of law application by a judge can realistically be expected to have
an influence on prospective human behavior."' This article contends that
neither of these reasons should restrict the jury from deciding crucial issues
of public concern or reasonableness in free speech cases.8 2

77 Id. at 1923 (citing Lyman v. Putnam Coal & Ice Co., 182 A.D. 705, 708, 169
N.Y.S. 984, 986 (1918), aff'd mem., 230 N.Y. 548, 130 N.E. 888 (1920)). Professor
Weiner, however, continued: "Courts should adopt a cautious attitude toward exclu-
sion of the jurors from the process of law application on the basis of the relative
competence of judge and jury .... [It has been firmly declared that the mere
complexity of the case is not a sufficient basis for denying trial by jury." Weiner,
supra note 1, at 1923.

78 Id. at 1924.
79 Id. Professor Weiner found that when one plaintiff wins and another loses,

despite similar facts, the result may be attacked as violative of basic notions of
fairness. "Moreover, the planning of.human affairs is facilitated when, on the basis of
established precedent, lawyers can confidently advise their clients how the judicial
process will react to a given course of conduct." Id. He noted, however, that "some
inconsistency has always been tolerated by the law." Id.

80 Id. at 1926. The corollary is that if "the outcome of a particular example of law
application turns upon events which will probably never recur in precisely the same
way, there will be little sacrifice in certainty and predictability by permitting the jury
rather than the judge to make the application." Id. at 1927.

81 Professor Weiner stated that to resolve this inquiry, "one must assess whether
the subject matter of the suit is such that the precedent would be consulted by a
lawyer in advising people what they should and should not do." Id.

82 In Pickering v. Board of Educ., 391 U.S. 563, 569 (1968), the Supreme Court
refused to articulate clear standards for such cases and reiterated the "caveat" in
Connick, 461 U.S. at 154 ("we do not deem it either appropriate or feasible to lay
down a general standard against which all such statements may be judged.").
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II. JUDGES, JURIES, AND FREE SPEECH

Before applying the Weiner model to the question of protected speech in
general, and specifically in the Connick context, it will be helpful to examine
the historical development of the role of judges and juries in free expression
cases. This section will first consider the allocation of power between judge
and jury in such cases during the eighteenth century. It will then analyze
modern judicial treatment of two areas which have raised significant difficul-
ties with the law/fact distinction: obscenity and privacy. The section will
conclude with an examination of the Supreme Court's recent allocation of a
free expression issue to the factfinder in an administrative law setting.

A. The Allocation of Power in the Eighteenth Century

As noted above, the labels of "law" and "fact" have historically dictated
the allocation of power between judge and jury. This allocation has been
particularly critical in the area of free expression, where the law/fact alloca-
tion is the most outcome determinative factor in a trial. For precisely this
reason, the law/fact distinction was the focus of much of the eighteenth
century free expression litigation. In the decades preceding the ratification of
the first amendment, debate centered on the role of judges and juries under
the English common law of seditious libel. As Professor Chafee wrote, "two-
different views of the relation of rulers and people were in conflict." 83 One
view held that rulers were superior to the people they governed and that
accordingly they must not be subjected in newspapers and pamphlets to any
criticism that would tend to diminish their authority.8 4 To protect this
autocratic view, the role of juries in libel cases was deemed to be that of
merely determining whether publication in fact occurred and whether it
referred to a member of the ruling class. Lord Raymond of the Star Chamber
specified the role of the judge in 1731. He noted that the determination of
whether a publication was unlawful belongs not "to the office of the jury, but
to the office of the Court; because it is a matter of law, and not of fact; and of
which the Court are the only proper judges . . .for matters of law and
matters of fact are never to be confounded.''85

" Z. CHAFEE, FREE SPEECH IN THE UNITED STATES 18 (1941).
14 Id. at 18-19. The first view reflected the Blackstonian theory that liberty of the

press forbids nothing except censorship. Professor Chafee noted that if Coke's rule
of statutory construction is applied to the first amendment and one inquires into what
mischief the Framers intended to remedy, it is clear that it was not censorship. The
press has been free of censorship since 1695 and in the colonies since 1725.

85 Trial of Richard Francklin for a libel, 1731, STATE TRIALS XVII, 625, quoted
in I. BRANT, supra note 70, at 172. Professor Brant concluded that this restrictive
statement by Lord Raymond of the Star Chamber had a lasting impact in British and
American courts. Brant stated that the full opinion, whose legal support was "un-
identified as to origin," became in time "the authentic voice of the English judiciary,
supposedly summarizing five hundred years of the common law." 1. BRANT, supra
note 70, at 172-73.
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The competing viewpoint held that the rulers were the servants of the
people. The people might therefore find fault with their servants and spawn
discussion relating to the common good. Under this consensus view, juries
had the primary decision-making role. One of the most notable voices in
favor of that role was Peter Zenger's attorney, Andrew Hamilton. 6 In the
famous Zenger trial, the publisher of New York's Weekly Journal was
prosecuted for his protest of Royal Governor Cosby's arbitrary removal of
Chief Justice Lewis Morris. In the trial before Morris' successor, Hamilton
argued that the jury had "the right, beyond all dispute, to determine both the
law and the fact; and where they do not doubt of the law, they ought to do
so.' 87

Hamilton not only persuaded the Chief Justice that the issue of libel was
for the jury, but he also obtained Zenger's acquittal. 88 The Peter Zenger case
firmly established that juries in the American colonies had the right to decide
the libel issue. Zenger's acquittal was certainly in the minds of the first
amendment's Framers as they sought to protect the citizens from tyrannical
libel rules. 89 The historical record strongly suggests that the Founders would
insist that citizen jurors have input in resolving mixed issues of law and fact
under the first amendment as contemporary courts struggle with free speech
litigation.

B. Contemporary Free Expression Issues: Law or Fact?

The question of whether a speech-related issue is one for the judge or one
for the jury has arisen on many occasions since passage of the first and
seventh amendments. Two major contexts in which juries have been ac-
corded extensive power are obscenity9" and invasions of privacy. 91 In both
of these instances the notion of a "community standard" has been incorpo-
rated into a legal principle that the jury is asked to determine as a "fact" and
then to apply in reference to the evidence presented at trial. The Supreme
Court, however, has maintained its authority to give de novo review to these
jury decisions. 92

86 See supra note 70.
7 See Trial of John Peter Zengerjor libel, 1735, XVII STATE TRIALS 675, quoted

in I. BRANT, supra note 70, at 178.
88 See I. BRANT, supra note 70, at 179.
89 See Z. CHAFEE, supra note 83, at 18, 20. If one is to consider "what mischief in

the existing law the framers of the First Amendment wished to remedy," id. at 18,
one must recognize that "[tihe founders had seen seventy English prosecutions for
libel since 1760, and fifty convictions under the common-law rule, which made
convictions easy. That rule had been detested in the country ever since it was
repudiated by jury and populace in the famous trial of Peter Zenger." Id. at 20.

90 See infra notes 93-107 and accompanying text.
9' See infra notes 110-17 and accompanying text.
92 See infra notes 108-09 and accompanying text.
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In both obscenity and privacy litigation, the first amendment is used by a
defendant citizen as a shield against possibly unjust governmental power, be
it a criminal conviction or a civil judgment. In these cases, the Court holds
itself to be the final arbiter of the application of the community standard
"fact" to the law of the first amendment in order to ensure that a jury does
not unfairly restrict free expression. Therefore, when the Court is not
protecting against jury restriction of free expression, there is no need for de
novo appellate review.

1. The Role of Juries in Obscenity Litigation

Before examining the Court's analysis of the law/fact distinction in Con-
nick, the Supreme Court's treatment of jury findings in other free speech
litigation must be evaluated. The most notable area of constitutional litiga-
tion involving the role of juries has been criminal prosecution under the law
of obscenity. The Supreme Court developed its current approach to obscen-
ity in a trilogy of cases beginning with Roth v. United States. 93

In Roth, the Supreme Court upheld the conviction of a defendant who
claimed that the statute relied on by the police violated the first amend-
ment. 94 The defendant argued that since different juries could reach different
conclusions about the same allegedly obscene material, the statute was
unconstitutionally vague. 9 The Court, however, accepted the natural incon-
sistency of jury findings, stating that disparate findings of fact are "one of
the consequences we accept under our jury system."- 96

Several years later in Miller v. California, 97 a case involving a conviction
for the mailing of unsolicited advertising of adult books, the Court again
addressed the role of juries in obscenity prosecutions. Relying on Roth, 98 the
Court held that the sensitive questions of law and fact in these cases must be
left to the jury system and to the accompanying safeguards provided by
judges, rules of evidence, and the presumption of innocence. 99 The Court
accordingly set out guidelines for juries to follow. Within the three-part
Miller test, the trier of fact must determine "whether 'the average person,
applying contemporary community standards' would find that the work,

93 354 U.S. 476 (1957).
94 Id. at 479 n.2. The challenged statute stated: "Every obscene, lewd, lascivious,

or filthy book, pamphlet, picture, paper, letter, writing, print, or other publication of
an indecent character; . . . [i]s declared to be nonmailable matter and shall not be
conveyed in the mails or delivered from any post office or by any letter carrier." 18
U.S.C. § 1461 (1955).

91 Roth, 354 U.S. at 492 n.30 (Roth claimed the statute was insufficiently precise to
satisfy due process requirements).

96 Id. (citing Dunlop v. United States, 165 U.S. 486, 499-500 (1897)).
97 413 U.S. 15 (1973).
91 Id. at 26 n.9.
99 Id. at 26.
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taken as a whole, appeals to the prurient interest."' 10

The essence of the Miller test was the Court's determination that juries be
entrusted to inject their own views as to what constitutes "contemporary
community standards" into each case. 1°1 The Court's rationale was that
such determinations, along with the others outlined, "are essentially ques-
tions of fact."l 0 2 Because community standards played such an inextricable
role in labeling material "obscene," the Court decided that a national stan-
dard of obscenity was unworkable.103

Despite the sweeping statements in favor of jury resolution of issues in
Miller, only one year later the Court restricted the discretion of juries in their
administration of the Miller guidelines. After a jury in rural Georgia returned
a conviction of the defendant for showing the movie Carnal Knowledge, the
Supreme Court in Jenkins v. Georgia 10 4 reversed. The Court stated that "as
a matter of constitutional law," the film did not depict sexual conduct in a
patently offensive way. 10 5

Although Miller had left the question of obscenity to juries, the Jenkins
Court held that while questions such as whether material appeals to the
prurient interest or is "patently offensive" are essentially questions of fact,
"it would be a serious misreading of Miller to conclude that juries have
unbridled discretion in determining what is 'patently offensive.' "106 Addi-
tionally, the Court indicated its belief that first amendment values are pro-
tected adequately only if appellate courts have the ultimate power to con-

100 Id. at 24 (citations omitted). The full Miller test is as follows:
The basic guidelines for the trier of fact must be: (a) whether "the average
person, applying contemporary community standards" would find that the work,
taken as a whole, appeals to the prurient interest.... ; (b) whether the work
depicts or describes, in a patently offensive way, sexual conduct specifically
defined by the applicable state law; and (c) whether the work, taken as a whole,
lacks serious literary, artistic, political, or scientific value.

Id.
101 Id. at 30 ("The adversary system, with lay jurors as the usual ultimate

factfinders in criminal prosecutions, has historically permitted triers of fact to draw
on the standards of their community, guided always by limiting instructions on the
law.").

102 Id.
103 The Court stated that "[i]t is neither realistic nor constitutionally sound to read

the First Amendment as requiring that the people of Maine or Mississippi accept
public depiction of conduct found tolerable in Las Vegas, or New York City." Id. at
32. "People in different states vary in their tastes and attitudes, and this diversity is
not to be strangled by the absolutism of imposed uniformity." Id. at 33.

104 418 U.S. 153 (1974).
105 Id. at 161. Interestingly, the majority opinion written by Justice Rehnquist

noted that the movie appeared on many "Ten Best" lists for 1971, and quoted a
favorable review of the film. Id. at 158-59.

106 Id. at 160.
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duct an independent review of constitutional claims when necessary. 0 7

Stated another way, Jenkins stands for the proposition that appellate courts
should disturb jury verdicts only when such intervention is necessary to
vindicate first amendment rights.

2. The Role of Juries in Privacy Litigation

Civil litigation involving free expression has similarly seen the develop-
ment of a doctrine that courts should err on the side of vindicating first
amendment rights. The Supreme Court has justified this rule by explaining
that an independent review of the record is necessary to ensure that any
decision to leave speech unprotected is confined within narrow limits in
order that "protected free expression will not be inhibited."'' 0 8 The Court
has intervened on a number of occasions, but always in cases when hostile
majoritarian views would have stifled free expression. 0 9

The similarity between the analysis employed in invasion of privacy cases
and obscenity cases can be striking. The opinion of the United States Court
of Appeals for the Ninth Circuit in Virgil v. Time, Inc. 110 is a good example.

107 Id. The Court stated that while the examples provided of what a state statute

could define for regulation under the "patent offensiveness" standard were not
exhaustive, they were intended to fix constitutional limitations on the material
subject to such a determination. "It would be wholly at odds with this aspect of
Miller to uphold an obscenity conviction based upon a defendant's depiction of a
woman with a bare midriff, even though a properly charged jury unanimously agreed
on a verdict of guilty." Id. at 161.

101 Bose Corp. v. Consumers Union of United States, 104 S. Ct. 1949, 1962(1984).
The Court, in noting its power to decide the issue, stated that "the Court has
regularly conducted an independent review of the record both to be sure that the
speech in question actually falls within the unprotected category and to confine the
perimeters of any unprotected category within acceptably narrow limits in an effort
to ensure that protected expression will not be inhibited." Id. (emphasis added).
General instructions to the jury concerning the protected nature of some speech may
not serve to "eliminate the danger that decisions by triers of fact may inhibit the
expression of protected ideas." Id. (emphasis added). For an analysis of this case,
see infra notes 237-45 and accompanying text.

109 See NAACP v. Claiborne Hardware Co., 458 U.S. 886, 915-16 & n.50 (1982)
(to assure itself that the judgment did not constitute a forbidden intrusion on free
expression, the Court examined the whole record and held that non-violent activities
surrounding a boycott of white merchants were constitutionally protected where,
through the exercise of their first amendment rights of speech, assembly, association,
and petition, petitioners sought to bring about political, social, and economic
change); New York Times Co. v. Sullivan, 376 U.S. 254, 285 (1964) (in examining a
libel verdict, the Court held that expression does not lose constitutional protection
simply because it appears in the form of a paid newspaper advertisement). For an
analysis of these cases, see infra notes 227-36 and accompanying text.

110 527 F.2d 1122 (9th Cir. 1975), cert. denied, 425 U.S. 998 (1976).
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Just as the obscenity cases largely relegated the determination of obscenity
to jury application of community standards, Virgil formulated a community
standards test for determining newsworthiness in the context of an unwar-
ranted disclosure privacy case. The jury must determine what is a matter of
legitimate public interest. The line is to be drawn when publicity ceases to be
the giving of information to which the public. is entitled and becomes the
reporting of morbid and sensational private information about which a rea-
sonable member of the public has no concern."'

Although the Virgil court placed the determination of community stan-
dards in the hands of the jury, as the Supreme Court had done in the
obscenity cases," 2 the panel stated that close judicial supervision of juries is
required to lessen the possibility that the jury will use the general verdict as a
weapon with which to punish unpopular ideas or speakers." 3 The Ninth
Circuit recognized that the fear of majoritarian punishment had prompted
the Supreme Court to erect in defamation cases some constitutional privi-
leges that courts decide as questions of law, 14 such as whether an individual
is a public figure or public official. " 5 The Virgil court determined that while
the danger of majoritarianism is also present in the area of privacy, a

"1' 527 F.2d at 1129. The standard used in Virgil is taken from the RESTATEMENT

(SECOND) OF TORTS § 652F comment f (Tent. Draft No. 13, 1967) (later adopted as
RESTATEMENT (SECOND) OF TORTS § 652D comment h (1977)). The full text of this
comment states:

In determining what is a matter of legitimate public interest, account must be
taken of the customs and conventions of the community; and in the last analysis
what is proper becomes a matter of the community mores. The line is to be
drawn when the publicity ceases to be the giving of information to which the
public is entitled, and becomes a morbid and sensational prying into private lives
for its own sake, with which a reasonable member of the public, with decent
standards, would say that he had no concern.
112 See 527 F.2d at 1129 n.12 (fact that community standards play a role of

constitutional dimension in obscenity cases buttresses court's conclusion that such a
standard is not constitutionally infirm).

''3 See id. at 1130 n.13 (citing Rosenblatt v. Baer, 383 U.S. 75, 88 n.15 (1966)).
"1 527 F.2d at 1130 n. 13; see also Woito & McNulty, The Privacy Disclosure Tort

and the First Amendment: Should the Community Decide Newsworthiness?, 64
IOWA L. REV. 185, 220 (1979) (Virgil standard gives substance to the decency
limitation and offers sufficient breathing space for the press because of the extreme
conduct necessary to find such offensiveness).

11 See Rosenblatt v. Baer, 383 U.S. 75, 88 (1966) (the Court did not delineate the
precise scope of the term, but stated that the "public official" designation applies at
the very least to those among the hierarchy of government employees who have
substantial responsibility for the conduct of governmental affairs). The analysis of
this article would suggest that questions regarding who is a public official for pur-
poses of the coverage of the first amendment should, as issues of law application, be
for the jury in the first instance. See Branti v. Finkel, 445 U.S. 507 (1980) (public
defenders, not confidential or policymaking employees, protected from patronage
firing) (bench trial).
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determination founded on community mores must be primarily resolved by a
jury, subject to close judicial scrutiny to ensure that the jury findings con-
form to first amendment principles. "16 The "close judicial scrutiny" required
consists of a review by the court of the evidence at various stages of the
litigation to determine whether that evidence suggests that the material is
sufficiently "morbid and sensational" to justify submission of the issue of
newsworthiness to the jury. If the evidence does not approach this "morbid
and sensational" standard, the defendant is entitled to judgment as a matter
of law. The court determined this standard to be a sufficient "buffer against
possible First Amendment interferences." 1 1 7

In the obscenity and privacy contexts, the Supreme Court and lower
federal courts have developed the abstract concept of a "community stan-
dard." This concept is not an historical or pure fact but is a mixed question
of law and fact. For policy reasons the courts have allowed juries to make
the determination of the community standard, subject to judicial usurpation
only if the first amendment's interests in free expression will otherwise be
violated.

3. Law and Fact in the Administrative Law Context

The preceding sections have demonstrated the Court's recognition of the
factual components of legal concepts involving free expression. In FCC v.
WNCN Listeners Guild, 8 the Court recently confronted a free expression
issue" 9 in an administrative law setting120 and assigned the resolution of a
mixed question of law and fact to an agency rather than asserting its power
to resolve the issue as a question of law. Analysis of this case, and other
administrative law precedents, shows the Court's rejection of the ontological
or abstract approach to mixed questions of law and fact in the administrative

16 See 527 F.2d at 1130 n.13 (citing New York Times Co. v. Sullivan, 376 U.S.
254, 285 (1964)).

1"7 527 F.2d at 1131. The court noted that the function of a court in reviewing the
evidence was to decide whether, on the record, reasonable minds could differ. If in
the judgment of the court reasonable minds could not differ, and the answer on which
reasonable minds agree favors invocation of the privilege, then summary judgment
for the appellant would be proper. Id.

118 450 U.S. 582 (1981).
119 The Court addressed the problem of what constituted the "public interest" in

reviewing an approval of a license transfer under the Communications Act of 1934, 47
U.S.C. §§ 309(a), 310(d) (1982). While this issue was not a free expression issue
under the first amendment, the concept of the "public interest" in broadcasting
raises many of the normative issues involved in traditional first amendment litigation.

120 In an administrative law case there is no jury. The reviewing court is examining
the conduct of a government agency. However, the issues of appellate review are
identical to those of a jury setting. The court determines whether to defer to the initial
factfinder or to substitute its judgment on the law application issues, thereby advanc-
ing its own notions of public policy.
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law setting. The Court should also use this policy approach toward mixed
questions of law and fact in traditional first amendment litigation.

Professor Davis has commented at length on the arbitrary manner in
which the Supreme Court determines that some agency decisions are
deemed matters of "fact" while other decisions of a seemingly indistin-
guishable nature are labeled matters of "law."'' In many cases, the Court
classifies questions of law application as issues of "fact" in order to limit
review. The Court has thus used a policy approach to the law/fact problem
and has used the labels of "law" and "fact" to determine the outcome.1 22

Professor Davis concludes that the Court has no coherent approach to
determining whether a question of law/fact application is to be deemed
"law" or "fact.'' 12 3

Of particular interest here is the Supreme Court's treatment of the FCC's
determinations of "public interest." When the agency implements the
Communications Act of 1934, it must find that all applications for license,
transfer, or renewal conform to the standard of serving "the public interest,
convenience and necessity."' 24 The Supreme Court treated "public inter-
est" as a fact in WNCN Listeners Guild. In that case the Supreme Court
reversed the lower court's substitution of its own judgment for that of the
Commission. 2 The Commission had concluded that the "public interest" is
best served by unregulated radio competition. The circuit court considered it
to be the role of the court to determine the meaning of the statutory com-

121 See K. DAVIS, supra note 1, § 30.01, at 190.
122 Id. Professor Davis has observed that the Supreme Court customarily classifies

questions of application-" mixed" questions of law and fact--as questions of 'fact'
whenever it has seen fit to limit review; in other words, the Court has often used a
practical or policy approach to the law-fact distinction and has often rejected the
literal or analytical approach." Id.

123 Id. § 30.00, at 580 (1982 Supp.) (the Court has provided "no guide as to when it
is [fact] and when it is [law]").

124 Communications Act of 1934, §§ 309(a), 310(d) (codified at 47 U.S.C.
§§ 309(a), 310(d) (1982)).

As a matter of ontology, "public interest" and "public concern" are remarkably
similar in their degree of abstractness. It is worth considering whether there can be a
principled basis for the Supreme Court to treat "public interest" as a question of
"fact" here and "public concern" as a matter of "law" in public employee free
speech cases such as Connick. While the Court in WNCN Listeners Guild did not use
the law/fact vocabulary, its decision to defer to administrative fact-finding is the
institutional equivalent of deference to a jury factfinder.

125 See WNCN Listeners Guild v. FCC, 610 F.2d 838, 854 (D.C. Cir. 1979) (policy
statement of FCC disagreement with court's holding was of no force because al-
though the court "has neither the expertise nor the constitutional authority to make
'policy, ' " it does have the final say in "matters of interpreting the 'law' "). The
United States Court of Appeals for the District of Columbia Circuit required that the
FCC hold hearings to determine in each case whether the abandonment of a pro-
gramming format served the public interest.
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mand to act in the "public interest." ' 126 The Supreme Court reversed,
holding that Congress had allocated to the Commission the task of determin-
ing the scope of the "public interest" and that the Commission's decision
was entitled to substantial judicial deference. 127 In effect, the Court con-
cluded that the Commission had made a factual determination that should
not be disturbed unless clearly erroneous.

The Court's treatment of "public interest" as "fact" rather than "law"
exemplifies the Court's treatment of law/fact application on review. Consid-
erations of policy rather than analysis of the ontological nature of the issues
are primary. The Court follows the "practical" rather than the "abstract"
approach to questions of law/fact application, but it has articulated no
coherent basis for its policy reasons in so doing. "Perhaps the answer,"
Professor Davis has commented, "is that the Court prefers its own unguided
discretion in each case, so that law will not control the answer, and perhaps
the Court prefers not to acknowledge that it prefers unguided discretion to
law."1

28

The Supreme Court's analysis of "public interest" in the administrative
context is consistent with contemporary treatment of privacy and obscenity
cases. In each of these important areas of the law, courts allow the factfin-
der, as the barometer of reasonable behavior, to determine the community
standards. Only if the factfinder acts to infringe on areas of protected rights
will a court step in and critically review the record. The limited right of
appellate review is crucial to the maintenance of constitutional protections,
but decisions by the jury or the agency which are reasonable are not dis-
turbed. The factfinder is still the baseline protector of individual liberties.
This pattern of decisions, however, does not justify the Supreme Court's
behavior in Connick.

III. Connick v. Myers: PUBLIC EMPLOYEE FREE SPEECH

In Connick, the Court faced a question involving free expression in the
government workplace. Whether or not the speech in this particular case
was protected depended not only on the substantive legal standards but also
on how the Court treated the trial court's findings of fact.

A. The Background of Connick v. Myers

1. Government Employment as Privilege

Before examining the Court's analysis in Connick in detail, one should
note the Supreme Court's treatment of public employment cases in general.

126 Id. at 854-55 ("[l]n matters of interpreting the 'law' the final say is constitution-
ally committed to the judiciary.").

127 WNCN Listeners Guild, 450 U.S. at 594.
128 See K. DAVIS, supra note i, § 30.00, at 286 (Supp. 1978).
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The typical American non-union employee is considered "terminable at
will" and can be discharged from his job for a good reason, a bad reason or
no reason at all. 129 The terminable at will doctrine arose in the laissez-faire
economic environment of turn-of-the-century America 130 and continues in
effect in most jurisdictions. This doctrine was a deviation from the tradi-
tional British rule, which presumed employment for one year in the absence
of a specific term. 13 1 State common law governs the public employment
relationship in the absence of a statutory civil service system; therefore,
non-union government employees are terminable at will in the absence of a
statutory grant of tenure.

Early in this century, courts refused to accord public employees their
constitutional right of free speech. In keeping with the laissez-faire philoso-
phy that dominated the common law of employment, courts viewed public
employment as a privilege that employees were theoretically free to accept
or reject. Since the choice to accept was freely made by the employee, the
state was free to condition its offer in any way it chose-including demand-
ing the waiver of first amendment rights. This attitude was enshrined in
Justice Holmes' pithy remark: "The petitioner may have a constitutional
right to talk politics, but he has no constitutional right to be a policeman." 132

Until the 1950's, the government could require employees to check their first
amendment freedoms at the workplace door.The Supreme Court began to reevaluate the application of the right/
privilege distinction to public employment in the context of the post-war
loyalty cases. In Wieman v. Updegraff, 133 the Supreme Court invalidated,

129 Compare Adler v. American Standard Corp., 290 Md. 615, 432 A.2d 464 (1981)
(at will employee terminable for any reason that is not contrary to public policy) with
Toussaint v. Blue Cross Blue Shield, 408 Mich. 579, 292 N.W.2d 880 (1980) (employ-
ees under contract are terminable only upon a showing of probable cause); see also
Blades, Employment at Will vs. Individual Freedom: On Limiting the Abusive Exer-
cise of Employer Power, 67 COLUM. L. REv. 1404, 1405 (1967) (potential for oppres-
sion inherent in the employment relationship warrants a tort remedy for the abusively
discharged employee); Comment, Protecting at Will Employees Against Wrongful
Discharge: The Duty to Terminate Only in Good Faith, 93 HARV. L. REV. 1816, 1816
(1980) (courts should imply a contract term allowing only good faith discharges, or
create a tort duty that employers discharge only in good faith).

130 The Supreme Court joined in the period's capitulation to laissez-faire economic
theory and the theory's view toward employee rights. See Coppage v. Kansas, 236
U.S. 1 (1915) (employee fired for membership in labor union not denied due process
of law); Adair v. United States, 208 U.S. 161 (1908) (similar: union membership
legitimate grounds for dismissal).

131 See Toussaint, 408 Mich. at 600-09, 292 N.W.2d at 885-90, and cases cited
therein.

132 McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 220, 29 N.E. 517, 517
(1892) (Holmes, J.).

133 344 U.S. 183 (1952).
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on due process grounds, an Oklahoma statute that required state officers to
take a loyalty oath.' 34 In so doing, the Court noted that democratic govern-
ment must meet threats to security without infringing on the freedoms that
are the ultimate values of all democratic living. 135 Faced with the argument
that the Court was disregarding precedent and creating a constitutional right
to public employment, Justice Clark contended that the Court "need not
pause to consider whether an abstract right to public employment exists. It is
sufficient to say that constitutional protection does extend to the public
servant whose exclusion pursuant to a statute is patently arbitrary or dis-
criminatory. " 136

Eight years later the Court again narrowed the doctrine of government
employment as a privilege. In Shelton v. Tucker, " the Supreme Court
invalidated an Arkansas statute that compelled every teacher to file an
annual affidavit listing every organization to which he or she had belonged
within the preceding five years.' 3 8 The Court held that the statute impaired
the teachers' right of free association, a right closely allied with free speech
and a right which lies at the foundation of a free society. 13 9

With accordingly little fanfare, the Supreme Court in 1967 declared that
"[t]he theory that public employment which may be denied altogether may
be subjected to any conditions, regardless of how unreasonable, has been
uniformly rejected." 140 Thereafter, the stage was set for the Supreme Court
to pronounce, despite Justice Holmes' declaration, that the policeman did in
fact have a right to talk politics.

134 The suit was brought by a "citizen and taxpayer" to enjoin state officials from
paying members of the staff and faculty of Oklahoma Agriculture and Medical
College who had failed to take the required oath. Id. at 185.

135 Id. at 188 (in periods of international stress "[d]emocratic government is not
powerless to meet threats of disloyalty, but it must do so without infringing"
upon freedom).

136 Id. at 192.
137 364 U.S. 479 (1960).
131 Id. at 480.
139 Id. at 486. The Court noted that "[s]uch interference with personal freedom is

conspicuously accented when the teacher serves at the absolute will of those to
whom the disclosure must be made-those who any year can terminate the teacher's
employment without bringing charges, without notice, without a hearing, without
affording an opportunity to explain." Id. The Court therefore concluded that "even
though the government purpose be legitimate and substantial, that purpose cannot be
pursued by means that broadly stifle fundamental personal liberties when the end can
be more narrowly achieved." Id. at 488.

140 Keyishian v. Board of Regents, 384 U.S. 589, 605-06 (1967) (quoting Keyishian
v. Board of Regents, 345 F.2d 236, 239 (2d Cir. 1965)) (state laws requiring loyalty
certificates and oaths of state university faculty present substantial constitutional
questions).
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2. The Rights of the Citizen as Employee Versus the Interests of the
State as Employer: Pickering v. Board of Education

Pickering v. Board of Education'4 1 presented the Court with a clear
opportunity to define the rights of public employees and, at the same time, to
indicate the limits of those rights. The case involved a public high school
teacher who had been fired from his position after sending to a local news-
paper a letter that was critical of the local school board and district superin-
tendent. 142 Pickering claimed that his letter was protected by the first
amendment. 43 The school board, however, charged that a number of state-
ments in the letter were false and that the letter called into question the
integrity of both the Board of Education and the school administration. 44

The Board also charged that the letter "would be disruptive of faculty
discipline, and would tend to foment controversy, conflict and dissension
among teachers, administrators, the Board of Education, and the residents
of the district."' 45 At the hearing on Pickering's dismissal, however, no
evidence was introduced as to the actual effect of the publication of the letter
on the community or on the administration of the school system. 146 Never-
theless, the Illinois courts determined that Pickering's acceptance of a teach-
ing position in a public school obliged him to refrain from making statements
about the operation of the schools which he would have had an undoubted
right to make were he not so employed. 147

The Supreme Court unequivocally rejected the position of the school
board and of the Illinois Supreme Court. 4 In the same breath, however, the
Court asserted that the state does have an interest as an employer in
regulating the speech of its employees. The problem is to "arrive at a
balance between the interests of the teacher, as a citizen, in commenting
upon matters of public concern, and the interests of the state, as employer,

'41 391 U.S. 563 (1968).
142 Id. at 564. Pickering wrote the letter in response to a proposal by the Board of

Education to increase taxes in order to obtain money for educational purposes.
143 Id. at 567.
"44 Id. at 566-67.
141 Id. at 567.
146 Id. Although no evidence was introduced as to the effect of the publication of

the letter, testimony was introduced from a variety of witnesses on the truth or falsity
of the particular statements in the letter with which the Board took issue. The Board
found the statements to be false as charged.

"47 Id. The Supreme Court of Illinois had affirmed Pickering's dismissal on the
ground that the determination that his letter was detrimental to the interests of the
school system was supported by substantial evidence. 36 ll.2d 568, 225 N.E.2d 1, 6
(1967).

148 391 U.S. at 568 ("To the extent that the Illinois Supreme Court's opinion may
be read to suggest that teachers may constitutionally be compelled to relinquish the
First Amendment rights they would otherwise enjoy as citizens to comment on
matters of public interest," that court erred).
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in promoting the efficiency of the public services it performs." 149 However,
the Court deemed it neither appropriate nor feasible to attempt to lay down a
general standard against which all such statements may be judged.'5 0 In
particular, the Court did not elaborate on how to allocate decision-making
power between judge and jury. Pickering is significant, however, for the
general lines of analysis proposed for balancing the competing interests at
stake in cases involving the free speech rights of public employees. The
essence of the Pickering calculus is that the speech must relate to a matter of
public concern' 5' and that it must not be unduly disruptive of the work
environment.' 5 2

The heart of the Court's analysis was its conclusion that the question of
whether a school system required additional funds, "particularly in a society
that leaves such questions to the popular vote," "3 was a matter of legitimate
public concern. The Court determined that the views of one side of this
important debate could not be taken as conclusive. Therefore, since teachers
as a class were the members of the community most likely to have informed
and definite opinions as to how funds allotted to the operation of the schools
should be spent, it was essential that they be allowed to speak out freely on
such matters without fear of retaliatory discharge.15 4

Since the Court regarded the tax issue as unquestionably of public con-
cern, it did not discuss whether public concern was a question of law or fact,
or how an appellate court should review a trial court's finding when reason-
able minds might differ on the public concern quotient of a particular issue.
There was similarly no discussion of the proper standard of review for

149 Id. at 568.
150 Id. at 569.

'5' Id. at 568. The Court did not define "public concern."
152 First, the Court noted that Pickering's statements were not in any way directed

at any person with whom Pickering would be in contact in the normal course of his
daily work. Accordingly, no question of maintaining discipline by immediate
superiors or harmony among co-workers was presented. Id. at 569-70. Next, the
Court concluded that Pickering's employment relationships with the Board and with
the school superintendent were not the kind of close working relationships for which
it could be said that personal loyalty and confidence were necessary for their proper
functioning. Id. at 570. "Accordingly," the Court wrote, "to the extent that the
Board's position here can be taken to suggest that even comments on matters of
public concern that are substantially correct ... may furnish grounds for dismissal if
they are sufficiently critical in tone, we unequivocally reject it." Id. The Court
cautioned, however, that different considerations would be involved in cases where
the need for confidentiality is particularly acute or where the "relationship between
superior and subordinate is of such a personal and intimate nature that certain forms
of public criticism of the superior by the subordinate would seriously undermine the
effectiveness of the working relationship between them." Id. at 570 n.3. No mention
was made of the law/fact issues which lower courts would inevitably confront.
,53 Id. at 571.
154 Id. at 572.
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findings on the degree of disruption of public efficiency since there was no
evidence that Pickering's letter had disrupted his work place at all.

Pickering thus stands as a landmark in the development of the free speech
rights of public employees and as the rejection of the doctrine that the first
amendment is left at the doorstep of the workplace. The balancing approach
used by the Court, however, has not escaped criticism.' 55 Basically, this
criticism arises because the Court in Pickering left so many questions unan-
swered, 56 not the least of which was whether the balancing approach
created a question of first amendment protection to be decided by judges or
juries.

3. The Destabilization of the Pickering Balance

In the years between Pickering and Connick, the Supreme Court left the
development of the Pickering balance largely to the lower federal courts.
The various circuits took different approaches to the problem of judge/jury
allocation as they struggled to interpret Pickering's guidance on protected
speech. '57 The Court elaborated little upon the Pickering analysis during this

"I One commentator has written that "[t]he symbol for justice-a blindfolded
goddess holding scales-is particularly appropriate in free speech cases, for when
courts engage in balancing interests, they often do not know what they are weighing
or even, sometimes, which way the scale tilts." Bogen, Balancing Freedom of
Speech, 38 MD. L. REV. 387, 387 (1979).

'56 See Finck, Nonpartisan Speech in the Police Department: The Aftermath of
Pickering, 7 HASTINGS CONST. L.Q. 1001, 1003 (1980) ("Pickering is so flexible, a
government employee often cannot know whether his or her speech is protected until
a court so decides.").

157 The various circuit courts of appeal struggled to make sense of Pickering,
agreeing on little except that "[w]e find this issue to be troubling. The Pickering
balancing test is difficult to apply." Hildebrand v. Board of Trustees, 662 F.2d 439,
443 (6th Cir. 1981). The circuits were split on the role of the jury in applying the
Pickering balance.

The United States Court of Appeals for the Fourth Circuit offered the clearest
argument in favor of a jury role in Kim v. Coppin State College, 662 F.2d 1055 (4th
Cir. 1981). Writing thirteen years after Pickering, the court stated:

We have not decided the issue of whether the expression of a public employee is
constitutionally protected should be determined by the court or by the jury.
Other courts however have held that the ultimate question of whether expression
is protected is for the court, recognizing, however, the substantial role of the
jury in finding facts necessary to strike the balance mandated in Pickering. We
think that the extent of protection afforded by the first amendment to expression
is ultimately a question of law for the courts, but that the jury's function is to find
the underlying facts to which the legal standard is ultimately applied.

Id. at 1062 (citations omitted). When evaluating whether the speech at issue caused
undue disruption, the Kim court held that the jury must weigh the factors enumerated
by the Pickering Court. "These are matters of fact for which the jury is uniquely
equipped to filter out self serving claims and apply its judgment based on individual
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period and never addressed the law/fact issue. 5 8 The most significant
refinement of the doctrine occurred in Mount Healthy City District Board of
Education v. Doyle, 159 in which the Court held that in order for a discharge

experience and an assessment of the credibility of the disputants." Id.
In one case, the United States Court of Appeals for the Fifth Circuit approved the

submission of both the public concern and disruption issues to the jury and reversed a
j.n.o.v., D' Andrea v. Adams, 626 F.2d 469 (5th Cir. 1980). A later case reversed a
jury's finding of public concern, holding it had been improper to submit the issue of
public concern to the jury. Schneider v. City of Atlanta, 628 F.2d 915 (5th Cir. 1980).
The Schneider court agreed, however, that "there are factual matters appropriate for
determination by ajury." Id. at 919 n.4. The United States Court of Appeals for the
Seventh Circuit also held that determining whether the speech was too disruptive was
a matter for the jury. McGill v. Board of Educ., 602 F.2d 774 (7th Cir. 1979).

Other circuits assumed much more expansive roles for the courts, considering the
Pickering balance to be wholly in the courts' domain. The United States Court of
Appeals for the Sixth Circuit affirmed a j.n.o.v., specifically overturning a jury
interrogatory that the disputed issue was of public concern. Hildebrand v. Board of
Trustees, 662 F.2d 439 (6th Cir. 1981). The United States Court of Appeals for the
Tenth Circuit similarly affirmed a j.n.o.v. following a jury verdict in favor of the
plaintiffs. Marcum v. Dahl, 658 F.2d 731 (10th Cir. 1981). The United States Courts of
Appeals for the Third, Ninth, and D.C. Circuits appeared to regard the Pickering
balance as a clear question of law, although the opinions varied greatly in their
solicitude of free expression. See, e.g., Roseman v. Indiana Univ. of Pa., 520 F.2d
1364 (3d Cir. 1975) (decision not to renew associate professor's contract was not in
violation of his constitutional rights); Bernasconi v. Tempe Elementary School Dist.
No. 3, 548 F.2d 857 (9th Cir. 1977) (transfer of school counselor was based on her
speech, but was not constitutional violation because no pay loss); Foster v. Ripley,
645 F.2d 1142 (D.C. Cir. 1981) (termination no violation where it concerns a purely
internal dispute).

The remaining circuits are difficult to categorize. The United States Court of
Appeals for the First Circuit, in affirming a denial of a preliminary injunction to a
dismissed teacher, noted that such cases "involve intensely fact-oriented disputes."
McDonough v. Trustees of the Univ. Sys., 704 F.2d 780, 784 (1st Cir. 1983). The
United States Court of Appeals for the Second Circuit reversed a grant of summary
judgment for the employer in a reprimand case, remanding for the district court to
"ascertain the facts necessary for application of the Pickering balancing test."
Aebisher v. Ryan, 622 F.2d 651, 655 (2d Cir. 1980). The United States Court of
Appeals for the Eighth Circuit held a district court judge had not abused his discre-
tion in finding a disputed letter to be a matter of public concern, suggesting it was
treating public concern as a fact. Atcherson v. Siebermann, 605 F.2d 1058 (8th Cir.
1979); see also Brockell v. Norton, 688 F.2d 588 (8th Cir. 1982) (court remanded on
the issue of constitutional protection "since it was not explicitly mentioned in the
[district] court's findings of fact and conclusions of law").

I58 See Perry v. Sindermann, 408 U.S. 597 (1972) (Pickering's recognition that
public employees had first amendment rights cited, but no development of doctrine);
see also Branti v. Finkel, 445 U.S. 507 (1980) (dismissal based solely on political
patronage held inappropriate); Elrod v. Burns, 427 U.S. 347 (1976) (same).

159 429 U.S. 274(1977); see also Givhan v. Western Line Consol. School Dist., 439
U.S. 410 (1979) (expression is protected whether in a public or a private forum).
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to be actionable, the infringement of the employee's constitutional rights
must have been the motivating factor in the employer's dismissal decision.
The parameters of the Pickering decision thus remained stable for fifteen
years, while the Court maintained the essential balancing factors untouched
and the law/fact issue unresolved. Shortly before Connick was decided,
Professor Levinson commented on this stability, writing that it would be
extremely unusual for the Court to reexamine, let alone repudiate, the
determinations of the trial court on this well-established area of doctrinal
law.' 

60

In fact, the Court did reverse, in an opinion noteworthy for two reasons.
First, as feared by Professor Levinson, the Court destabilized the prior
understanding of the Pickering calculus. Second, for the first time the Court
directly addressed the law/fact issue and suggested that the constitutional
status of employee speech was a question of law, thereby allowing de novo
appellate review in employee free speech cases. In order to understand why,
one need look no further than the rhetoric of the Connick opinion, in which
five members of the Court stated their view to be essentially that "govern-
ment officials should enjoy wide latitude in managing their offices, without
intrusive oversight by the judiciary in the name of the First Amendment."'1 61

In Connick, a majority of the Court recognized that if the constitutional
status of speech is deemed a question law, the Court could circumscribe
employment litigation as it wished. Such a determination was a prerequisite
for these justices to be able to implement their policy views on labor
relations. 62 The Connick majority reacted to what it perceived to be a

160 Levinson, Connick v. Myers, PREVIEW OF THE U.S. SUPREME COURT CASES

Oct. 1982 Term, No. 4, at 7. Professor Levinson remarked that:
It would be most unusual for the Supreme Court even to reexamine, let alone
repudiate, the trial court's finding of fact in a case of this type. A reversal would
therefore be quite significant, for it would not only require reopening issues
thought settled by Pickering, Givhan, and Mt. Healthy, but also indicate a
willingness on the part of the Court to immerse itself in the details of particular
factual controversies. At a time when the Court is publicly complaining about its
overload of work, it seems odd that this case was even granted review.

Id.
161 Connick, 461 U.S. at 146. This bare majority of the Court gave vent to the same

frustrations identified seven years earlier in the context of curtailing the procedural
due process rights of public employees. See Bishop v. Wood, 426 U.S. 341, 349-50
(1976) ("The federal court is not the appropriate forum in which to review the
multitude of personnel decisions that are made daily by public agencies .... The Due
Process Clause of the Fourteenth Amendment is not a guarantee against incorrect or
ill-advised personnel decisions.").

162 See Coppage v. Kansas, 236 U.S. 1, 8 (1915) (upon full review of the record,
employee who was fired for membership in a labor union was not denied due process
of law); Adair v. United States, 208 U.S. 161, 174 (1908) (similar); see also Nowak,
Resurrecting Realist Jurisprudence: The Political Bias of Burger Court Justices,
XVII SUFFOLK U.L. REV. 549 (1983).
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veritable flood of personnel disputes that diverted an inordinate quantity of
judicial resources. Other appellate judges share this view. In an article
entitled The Besieged Judiciary, Chief Judge Seitz of the United States
Court of Appeals for the Third Circuit listed employment cases as his
primary example of unwarranted litigation currently clogging the federal
courts. 163 Other judges recognize that if public employees are effectively
silenced, information of governmental abuse in many instances may never
come to light.' 64 These judges accept any logistical inconvenience from such
litigation because of the countervailing importance of the free expression
interests involved. They are troubled by some courts using Connick to
advance docket control at the expense of a vigorous first amendment.

B. Connick: The Case

Connick involved an assistant district attorney, Sheila Myers, who was
dismissed from her position by the District Attorney, Harry Connick. Myers
alleged that the dismissal violated the first amendment because it was moti-
vated by her circulation of a questionnaire among the other assistant district
attorneys designed to gather information regarding coworker opinions on
office transfer policy.165 Connick contended, on the other hand, that the

163 See Seitz, The Besieged Judiciary, DUKE L. MAG., Summer 1983, at 7, 8
("[D]isputes involving every major educational institution in our circuit have found
their way to our court. The deflection of resources must be enormous. Putting aside
for the moment those litigants who have legitimate complaints, the brutal fact is that
many times individuals [file suit] to rationalize their own inadequacies."). Employ-
ment law generates much debate because reasonable minds differ over how large a
category Judge Seitz refers to when he mentions "those litigants who have legitimate
complaints" and who thus deserve the full attention of the judiciary. Id.

For a discussion of the procedural due process rights of public employees, see
Patsy v. Board of Regents, 457 U.S. 497 (1982) (exhaustion of state remedies not
required). The dissent in Patsy argued that such cases should be resolved administra-
tively, preventing a clogged federal docket. See id. at 516-17 (O'Connor, J., concur-
ring).

164 See generally Connick, 461 U.S. at 170 (Brennan, J., dissenting).
15 Myers v. Connick, 507 F. Supp. 752, 756 (E.D. La.), aff'd, 654 F.2d 719 (5th

Cir. 1981), rev'd, 461 U.S. 138 (1983). The controversy arose in October 1980, when
Myers learned that she was being considered for a transfer from Section A of the
Orleans Parish Criminal Court to Section I of that court. Myers was reluctant to be
transferred to Section I of the Criminal Court because she had participated in a
probation program for youthful first offenders in that section at the special request of
the section's presiding judge. As the trial court found, "[p]laintiff was aware that
conflicts of interest would arise if 'she were called upon to prosecute individuals for
whom she had served as a counselor in Judge Augustine's program." 507 F. Supp. at
753.

Immediately upon learning of the proposed transfer, Myers voiced her objections
to her immediate superiors who nonetheless approved the transfer. Afterwards, she
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dismissal was based merely on the refusal to accept a transfer and was thus
lawful. 1

66

The trial court held that Myers' firing violated the first amendment be-
cause the distribution of the questionnaire was the motivating factor behind
her dismissal. 167 The court stated that Myers' speech was entitled to con-
stitutional protection unless it substantially, materially, or unduly interfered
with the effective operation of the District Attorney's office.' 68 Thereafter,
the court held that, taken as a whole, the issues presented in the question-
naire related to the effective functioning of the District Attorney's office and
were matters of public importance and concern.' 6 9 The trial court's determi-
nations were affirmed by the United States Court of Appeals for the Fifth
Circuit in an unpublished opinion. 70

The Supreme Court reversed. 7 1 Justice White, writing for a majority of
five justices1 72 found that the courts below had "misapplied" the prior

again spoke to one of her supervisors and, in addition to reiterating her objections to
the transfer, Myers raised a number of other concerns about conditions within the
office. When she was told that her concerns were not shared by her co-workers,
Myers informed the supervisor that she would "do some research" on the matters
they had discussed.

That "'research" took the form of a questionnaire Myers prepared during the night
of October 6 and early morning of October 7, 1980. Myers began distributing the
questionnaire during the October 8 workday by going to the offices of some assistants
and by calling others to her office. She also distributed several questionnaires during
the office lunch hour. Only one of seventeen fellow assistant district attorneys
specifically refused to respond to the questionnaire.

Shortly after noon on the same day, Myers' supervisor learned of the question-
naire. That supervisor-the same one Myers had spoken to the day before regarding
her concerns about the office-immediately called Connick and told him that Myers
was creating a "mini-insurrection" within the office. Before that day was over,
Connick fired Myers. Id. at 755.

I'l 507 F. Supp. at 753.
167 Id. at 759 (noting that plaintiff's distribution of the questionnaire was charac-

terized as a "mini-insurrection," the court concluded that but for its circulation,
plaintiff's employment would not have been terminated).

168 Id. at 757.
169 Id. at 759.("Any objections which the defendant had regarding plaintiff's

expression were not of such magnitude as to constitute either a 'substantial and
material interference' with plaintiff's discharge of her duties or to 'unduly interfere'
with the services provided by the District Attorney's Office."). The questionnaire
surveyed co-worker opinion on office transfer policy, office morale, employee trust
in the supervisory staff, and whether employees had ever been pressured to work on
political campaigns. 507 F. Supp. at 754 n.l.

170 654 F.2d 719 (5th Cir. 1981), rev'd, 461 U.S. 138 (1983).
171 461 U.S. 138 (1983).
172 The Chief Justice and Justices Powell, Rehnquist, and O'Connor joined in

Justice White's majority opinion. Justice Brennan dissented in an opinion joined by
Justices Marshall, Blackmun, and Stevens.

1985] ,

HeinOnline -- 65 B.U. L. Rev. 519 1985



BOSTON UNIVERSITY LAW REVIEW [Vol. 65: 483

decision of the Supreme Court in Pickering and as a result had erred in
deciding that Myers was entitled to first amendment protection. 7 3 The
Court stated that Myers' questions were "mere extensions of Myers' dispute
over her transfer"'' 74 and were meant "not to evaluate the performance of
the office but rather to gather ammunition for another round of controversy
with her superiors."' 175 Accordingly, the majority concluded that the first
amendment's safeguard for free speech should not be confused with an
attempt to constitutionalize a minor employee grievance. 76

C. Connick: The Supreme Court as Factfinder

The' most outcome determinative ruling in Connick was scarcely elabo-
rated upon by the Court. As all trial lawyers learn, appeals from bench trials
are often won or lost in the appellate court's application of Rule 52(a) of the
Federal Rules of Civil Procedure. 177 Reviewing courts are bound to follow
"factual" findings by a trial court unless the findings are "clearly errone-
ous," but have carte blanche to substitute judgment on questions of law. By
holding that whether Myers' questionnaire was of public concern was a
question of law, five members of the Supreme Court substituted their view of
what constitutes public concern for that of the trial judge, three judges on the
Fifth Circuit, and four of their brethren on the Supreme Court.

1. The Majority Opinion

The district court opinion in Connick approached the Pickering calculus in
a straightforward way. The trial court found the subject of the questionnaire
to be of public concern and then put the burden on the employer to prove
that the distribution of the questionnaire had significantly disrupted the work
environment. 78 The court found no evidence of disruption and conse-
quently ruled that the questionnaire was protected by the first amend-
ment. 179 In petitioning for certiorari, the employer contended that the
speech was not of public concern because it dealt with matters affecting

173 461 U.S. at 142.
174 Id. at 148.
175 Id. Partly because of the private dispute between Myers and her superiors, the

Court found that the issue was not a matter of "public concern." One factor in the
decision was the assumption that the results of the questionnaire were to be used only
by Myers, rather than used in some wider public airing of grievances. Id. at 148 n.8.

176 Id. at 154 ("Myers' questionnaire touched upon matters of public concern only
in a most limited sense; her survey, in our view, is most accurately characterized as
an employee grievance.").
177 See supra note 14 and accompanying text.
118 See Myers, 507 F. Supp. at 757 (despite plaintiff's submission of the question-

naire through private, rather than public channels, her speech as a governmental
employee is entitled to constitutional protection).

179 Id. at 759.
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Myers as an employee rather than solely as a citizen and urged the Court to
adopt a legal standard stating that any speech addressed to internal employ-
ment matters was not of public concern. 8 0 At a minimum, Connick urged
the Court to establish a definition of public concern.

At oral argument, counsel for Connick requested clarification from the
Court regarding judicial guidelines for determining what matters are of
public concern. ' 8 Connick urged the Court to adopt a uniform standard, the
important factors of which should be: (1) does the expression concern the
individual solely as an employee or also as an interested citizen; (2) would a
citizen not also an employee be affected by or interested in the issue; and (3)
does the expression deal primarily with internal office policy not affecting
the public.8 2 Connick argued that adoption of this standard would preclude
a finding of public concern in the instant case; there would then be no need
for the Court to proceed to balance the degree of disruption as called for in
the Pickering calculus. 8 3

Myers contended that the lower courts had applied the Pickering balance
correctly and that there was no need to disturb the understanding of Picker-
ing in the lower courts. 184 Two amicus briefs were filed supporting Myers.
Both the National Education Association8 5 and the American Civil Liber-
ties Union' 8 6 urged the Court to recognize that matters relating to internal
working conditions in governmental offices can be legitimate issues of public
concern.

Justice White, writing for a bare majority, adopted the position of neither
party. He rejected the trial court's finding that the questionnaire, taken as a
whole, was a matter of "public concern," but found one part of the ques-

180 Connick presented the following question in his Petition for Writ of Certiorari:

"Does a questionnaire referring to internal transfer policy of a district attorney's
office concern matters of sufficient public interest and importance to receive the
protection of the First Amendment?" Connick v. Myers, 654 F.2d 719 (5th Cir. 1981),
petition for cert. filed, 51 U.S.L.W. 3030 (U.S. Aug. 3, 1982) (No. 81-1251); see
also Petitioner's Brief at 8-9, Connick v. Myers, 461 U.S. 138 (1983).

l8 Transcript of Oral Argument at 13, Connick v. Myers, No. 81-1251 (U.S. Nov.
8, 1982) (the question of whether the subject is a matter of public concern "has been
decided in the various circuits by judicial hunch. It has been decided in this case by
judicial hunch. There are no guidelines whatsoever to determine what are matters of
public concern when an employee is fired.").

182 Petitioner's Brief at 9, Connick v. Myers, 461 U.S. 138 (1983).
183 Id. This argument itself implies the limits of Supreme Court review. If the

Court had adopted a "new" uniform standard by which the "public concern" issue
must be measured, the Court could then either apply the test to the facts or remand
the issue to the lower courts. The appellant realized that without a question of "law"
(the new standard) to decide upon, the Court could not overrule the factual findings
of the district court.

184 Respondent's Brief at 21, Connick v. Myers, 461 U.S. 138 (1983).
185 461 U.S. at 139.
186 Id.
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tionnaire to be of legitimate concern.' 87 Nevertheless, he found that the
speech should not be protected. This restrictive result arose from Justice
White's modifying the Pickering balance in a way overtly deferential to
employer interests. 18 8 The opinion is noteworthy for narrowing the notion of
what can constitute "public concern" 19 and for introducing a sliding scale
to the Pickering balance-one that varies according to the degree of public
concern about the speech at issue. 190

The Court first dealt with whether the questionnaire was of public con-
cern. Since the defendant had produced no evidence at trial of actual disrup-
tion, the Supreme Court's resolution of the public concern issue would be
determinative. 191 The Court immediately found fault with the district court's
approach to "public concern." Taken as a whole, the Court did not find the

187 Id. at 149. The Court held that with one exception, "the questions posed by
Myers to her co-workers do not fall under the rubric of matters of public concern.' "
Id. at 148. The one question that was of public concern, according to the Court,
involved pressures placed on workers to work on political campaigns. See id. at 149;
see also supra note 169.
188 461 U.S. at 149-54. The Court stated, for example, that "the Government, as

an employer, must have wide discretion and control over the management of its
personnel and internal affairs." Id. at 151 (quoting Arnett v. Kennedy, 416 U.S. 134,
168 (1968) (Powell, J., concurring).

189 The Court never defined "public concern" in Pickering and still did not define
it in Connick. See 461 U.S. at 147-48 ("[W]hether an employee's speech addresses
a matter of public concern must be determined by the content, form, and context of
a given statement, as revealed by the whole record."). However, in Connick the
majority opinion did label Myers' questionnaire mere "ammunition for another round
of controversy with her superiors," contrasting it to information that would "inform
the public that the District Attorney's Office was not discharging its governmental
responsibilities in the investigation and prosecution of criminal cases," or that would
"bring to light actual or potential wrongdoing or breach of public trust on the part of
Connick and others." Id. at 148.

190 The Court in Connick continued its controversial trend toward categorization
of speech as protected or unprotected based in part on the content of the speech. See,
e.g., FCC v. Pacifica Found., 438 U.S. 726 (1978) (content of broadcast which is
vulgar, offensive, and shocking, is not entitled to absolute constitutional protection in
all contexts); Young v. American Mini Theatres, 427 U.S. 50 (1976) (ordinance
regulating where adult theaters may be located does not violate free expression); see
also Chevigny, Philosophy of Language and Free Expression, 55 N.Y.U. L. REV.
157 (1980) (since words have no meaning without discourse, free speech depends on a
societal commitment to the right of the speaker to reach his audience and the right of
the audience to listen and answer).
191 Under Pickering, 391 U.S. at 572-73, evidence of only the fear of disruption

would not be enough to justify dismissal. Thus the Court needed to minimize the
public concern quotient of Myers' conduct so that Connick's fear of disruption could
justify the dismissal.
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issues presented in the questionnaire to be matters of public importance and
concern. 

192

The Court felt free to reexamine this issue because, without discussion, it
labeled the question a conclusion of law and not a finding of fact. The Court
then recited a series of cases emphasizing the public affairs aspects of the
first amendment. 193 While the Court recognized that citizens should not be
deprived of fundamental rights by virtue of working for the government, the
Court refused to grant an immunity from discharge based on freedom of
speech "absent the most unusual circumstances." 194 The Court then stated
that public concern would be determined by the content, form, and con-
text of a given statement as revealed by the whole record. 19 Applying
this analysis, the Court determined that the district court was in error.

The Court determined that only one of fourteen questions was of public
concern' 96 and held that the district court had imposed "an unduly onerous
burden" on the employer in demanding that Connick clearly demonstrate
that the speech "substantially interfered" with official responsibilities. 97

Holding that Pickering unmistakably stated that the state's burden in justify-
ing a particular discharge varies depending upon the nature of the em-
ployee's expression, 98 the Court applied the Pickering balance in a manner
overly deferential to the employer's fears of disruption. In so doing the

192 461 U.S. at 143. The Court specifically repudiated the district court's findings

that "[t]aken as a whole, the issues presented in the questionnaire relate to the
effective functioning of the District Attorney's Office and are matters of public
importance and concern." Id. at 143 (quoting 507 F. Supp. at 758).

193 See 461 U.S. at 143 n.4 (citing Perry v. Sindermann, 408 U.S. 593, 598 (1972)
(dismissal of teacher no violation absent showing of retaliation for speech); Mt.
Healthy City Bd. of Educ. v. Doyle, 429 U.S. 274, 284 (1977) (message given by
teacher to radio station regarding dress code was protected); Givhan v. Western Line
Consol. School Dist., 439 U.S. 410, 414 (1979) (public employee does not forfeit first
amendment protection when he arranges to communicate privately rather than pub-
licly with employer).

194 461 U.S. at 147. The court concluded that "when a public employee speaks
not as a citizen upon matters of public concern, but instead as an employee upon
matters only of personal interest," a federal court should not review the wisdom of a
personnel decision taken by a public agency. Id. "Our responsibility is to ensure that
citizens are not deprived of fundamental rights by virtue of working for the govern-
ment; this does not require a grant of immunity for employee grievances not afforded
by the First Amendment to those who do not work for the State." Id.

195 Id. at 147-48.
196 See id. at 149; see also supra note 187.
197 461 U.S. at 149-50.
191 Id. at 150. While counsel for Myers agreed with this proposition, id. at 150 n.9,

the Court's inability to provide a specific cite to Pickering or any later case to support
this proposition suggests that this reading of Pickering is far from "unmistakably"
clear in the opinion itself and that Connick represents a subsequent narrowing of
Pickering on policy grounds.
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majority ignored the district court's conclusions and applied the Pickering
balance de novo as a matter of law. "Although such particularized balancing
is difficult, the courts must reach the most appropriate possible balance of
the competing interests." 199

2. The Dissent

Justice Brennan dissented, joined by Justices Blackmun, Marshall and
Stevens. The dissent found three major flaws in the majority opinion. First,
the Court distorted the balancing analysis required under Pickering by
suggesting that one factor, the context in which a statement is made, is to be
weighted twice. Context was considered first in determining whether an
employee's speech addresses a matter of public concern and then again in
deciding whether the statement adversely affected the government's interest
as an employer. Second, in concluding that the effect of respondent's per-
sonnel policies on employee morale and the work performance of the Dis-
trict Attorney's Office was not a matter of public concern, the Court imper-
missibly narrowed the class of subjects on which public employees may
speak out without fear of retaliatory dismissal. Third, the Court misapplied
the Pickering balancing test by holding that Myers could constitutionally be
dismissed for circulating a questionnaire addressed to at least one subject
that was "a matter of interest to the community," in the absence of evidence
that her conduct disrupted the efficient functioning of the District Attorney's
Office.2 00

The dissent did not explicitly challenge the majority's view that the district
court's finding of public concern was a matter of law and thereby subject to
de novo review. Justice Brennan did conclude that the Court's decision
inevitably will deter public employees from making critical statements about
the operation of government agencies for fear of dismissal. As a result, the
public will be deprived of valuable information with which to evaluate the

199 Id. at 150 (emphasis added). The Court introduced its balancing discussion by
stating its perspective in resolving employer-employee disputes: "The Pickering
balance requires full consideration of the government's interest in the effective and
efficient fulfillment of its responsibilities to the public." Id. While the district court
had looked for evidence of actual disruption by the employee, the Supreme Court
found "the clear potential for undermining office relations," id. at 152, to be
sufficient to tilt the balance against Myers. The Court justified this decision by
asserting that the public concern quotient of the questionnaire was minimal. "We
caution that a stronger showing may be necessary if the employee's speech more
substantially involved matters of public concern." Id. The Court concluded its
analysis by striking the balance for Connick but refusing once again to devise a
general rule for identifying either the content of public concern or the nature of the
balancing process. "[W]e do not deem it either appropriate or feasible to lay down a
general standard against which all such statements may be judged." Id. at 154.

200 Id. at 157-58 (Brennan, J., dissenting).
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performance of elected officials. Because protecting the dissemination of
such information is an essential function of the first amendment, the dissen-
ters disapproved of the Court's decision. 20 1

IV. Connick IN PERSPECTIVE: ABUSE OF THE FACTFINDER'S ROLE IN
FREE SPEECH CASES

In Connick, five members of the Supreme Court believed that a question-
naire relating to the employee morale of an elected district attorney's office
was of insufficient public concern to merit meaningful protection. The trial
judge, as the finder of fact, had reached a contrary conclusion. The public
concern quotient of the questionnaire was certainly something over which
reasonable minds could differ. Counsel for Connick, at oral argument, pro-
posed that the Court formulate a rule defining public concern that would
inform employers and employees and could be applied fairly in the lower
courts.2 0 2 The Court was told that the Pickering balancing test was unclear
and was asked to clarify it.2 03 In response, the majority formulated factually
intensive guidelines that reflected, after the fact, its own decision-making
process but that are in no way coherent principles of law.

A. The Court's Flawed Analysis of the Law/Fact Distinction

Under the Connick rule, "public concern" is determined by the content,
form, and context of a given statement, as revealed by the whole record. 20 4

The employer's interest in job efficiency will receive "full consideration"

201 Id. at 170. The dissent did not explicitly challenge the majority's view that the

district court's finding of public concern was a matter of law and thereby subject to de
novo review, but rather held that the operation of the office was indeed of public
concern as a matter of law. The dissent cited numerous cases espousing the impor-
tance of public debate on the conduct of government and documented the fact that
contemporary newspaper coverage in New Orleans indicated the events surrounding
the case were actually newsworthy. Id. at 159-62.

Justice Brennan was particularly troubled by the majority holding "that a public
employer's mere apprehension that speech will be disruptive justifies suppression of
that speech when all the objective evidence suggests that those fears are essentially
unfounded." Id. at 166 (emphasis added). The dissent pointed out that the district
court had made findings of fact that there was no disruption of the workplace or
poisoning of Myers' relationship with her immediate supervisor. Id. at 167. Justice
Brennan then cited Tinker v. Des Moines Indep. Community School Dist., 393 U.S.
503, 509 (1969), as controlling on the issue of when speech can lawfully be sup-
pressed. "[1]n our system, undifferentiated fear or apprehension of a disturbance is
not enough to overcome the right to freedom of expression." Connick, 461 U.S. at
168-69 (Brennan, J., dissenting) (quoting Tinker, 393 U.S. at 509).

202 See supra note 181 and accompanying text.
203 See Transcript of Oral Argument at 4, Connick.
204 461 U.S. at 147-48.
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under this full record review.2 °5 The Court did not deem it either appropriate
or feasible to lay down a general standard against which all statements may
be judged.2 0 6 In short, the Court admitted that employee free speech cases
are completely dependent on the specific facts of each case and general
principles of law are unworkable. The Court, however, jealous of its power
to judge each set of facts, maintained its power to substitute its judgment for
that of the factfinder, be it judge or jury.

The majority approach depended upon its rejection of the trial court's
finding that, "[t]aken as a whole," Myers' questionnaire related to matters
of public importance and concern.20 7 Only after rejecting this finding and
substituting its judgment that the questionnaire "touched upon matters of
public concern in only a most limited sense" 20 8 was the Court free to apply a
"floating" Pickering balance and reverse the trial court. Justice O'Connor
focused the Court's attention on precisely this issue during oral argument,
asking counsel for Connick how he characterized the lower court's finding of
public concern. The initial question of whether the speech was constitution-
ally protected could be considered a mixed question of fact and law, or a
purely legal question. 20 9 Naturally, Connick's counsel responded that it was
a question of law, 2 10 but offered no explanation of why it should be such, and
no follow-up came from the bench.

Justice O'Connor later returned to the law/fact theme during Myers'
argument. Counsel for Myers pointed out that the district court judge applied
the Pickering balancing test, including considerations of workplace disrup-
tion, and found that the speech was protected. Justice O'Connor rejoined by
asking, "That's not a factual question, though, is it?" 211 Myers' counsel
conceded that it was not a purely factual question. Justice O'Connor and
Myers' counsel ultimately characterized the issue as a "mixed question"
including findings of subsidiary fact. 2 12

205 Id. at 150. In Connick, the employer's fear of disruption justified the dismissal
of Myers, but "a stronger showing may be necessary if the employee's speech more
substantially involves matters of public concern." Id. at 152.

206 Id. at 154 (quoting Pickering, 391 U.S. at 569).
207 507 F. Supp. at 758.
208 461 U.S. at 154.
209 See Transcript of Oral Argument at 14, Connick. Justice O'Connor asked at

oral argument: "Is the initial question of whether the speech is constitutionally
protected ... a mixed question of fact and law, or a purely legal question, or what is
it?" Id.

210 Id. at 14-15.
211 Id. at 44-46.
212 Counsel for Myers ultimately conceded that the issue was a "mixed question"

of law and fact. Id. at 46. The entire colloquy transpired as follows:
Counsel for Myers: The district judge found that he fired her because of the
questionnaire, and that leads us back again to whether the questionnaire itself
falls within protected speech.

This Court has frequently said that the way one is to answer that is to apply the
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Justice O'Connor recognized .that public concern and the result of the
Pickering balance are "mixed questions" of law and fact. The majority
opinion glossed over the difficultly of this issue. Only a footnote justified the
rejection of the district court's finding regarding "public concern." That
note merely asserted that the inquiry into the protected status of speech is
one "of law, not fact." 213 Thus, the Court was not bound by the finding of
the trial court. The majority opinion avoided the critical issue when it labeled
public concern a question of pure law. While Justice O'Connor correctly
identified public concern as a "mixed question," no one at the oral argument
discussed how such questions should be allocated between judge and jury.

B. A Policy Analysis of the Connick Facts

Since the question is one of applying law to facts, the Court should focus
on the legitimate policy reasons for assigning the decision-making function
to either judge or jury. The Court has done this in resolving mixed questions
of law and fact in the obscenity, privacy, and administrative law settings.21 4
It should now adopt a policy analysis, such as that suggested by the Weiner
model, when deciding Whether judge or jury determines the constitutional

Pickering balancing test. The district judge did that. He applied it-he took into
account all the factors, including the possibility of some disruption of the
working relationship, and he found that in fact the speech was protected.
Justice O'Connor: That's not a factual question, though, is it?
Counsel for Myers: No, it's not, Justice O'Connor.
Justice O'Connor: So you wouldn't apply a clearly erroneous test.
Counsel for Myers: I don't believe so. I believe the Pickering balance includes
findings of subsidiary fact. But I believe that ultimately the weighing is-
Justice O'Connor: So at best it's a mixed question.
Counsel for Myers: A mixed question, I believe that's an accurate characteriza-
tion.

Id. at 44-46.
213 461 U.S. at 147 n.7 ("The inquiry into the protected status of speech is

one of law, not fact. Thus, we are not bound to the views of the District Court unless
clearly erroneous. See n. 10, infra."). If the Court were to adopt a policy analysis
model in this area, the Court's reference to footnote 10 in footnote 7 is important.
Footnote 10 is the Court's justification for rejecting the factfinder's result of the
Pickering balance.

The Constitution has imposed upon this Court final authority to determine the
meaning and application of those words of that instrument which require in-
terpretation to resolve judicial issues. With that responsibility, we are compelled
to examine for ourselves the statements in issue and the circumstances under
which they are made to see whether or not they ... are of a character which the
principles of the First Amendment, as adopted by the Due Process Clause of the
Fourteenth Amendment, protect.

Id. at 150 n.10.
214 See supra notes 90-128 and accompanying text.
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status of public employee speech and free speech generally if the expression
involves community standards or reasonableness.

The starting point for a policy analysis must be the Connick Court's
justification for de novo review. In a footnote to the majority opinion,215 the
Court maintained that the Constitution requires that the Court be the final
authority on issues involving the interpretation of the first amendment.
Because of this obligation, the Court asserted that it cannot "avoid making
an independent constitutional judgment on the facts of the case. ' 21 6

It is critical to note that all of the cases cited by the Court to justify
substituting judicial judgment for factfinder's judgment involved doing so in
order to vindicate the first amendment's interest in free expression. In
Pennekamp v. Florida, 2,7 a newspaper editor was held in contempt of court
for publishing two editorials criticizing judicial conduct in the local courts.
The Florida Supreme Court affirmed,2"' holding in part that the criticisms of
the judges were based on distortions and inaccurate statements of fact and
that they subjected the courts to such ridicule as to endanger the efficacy of
the judicial system. In substituting its judgment for that of the Florida
Supreme Court on the issue of whether the editorials posed "a clear and
present danger" to the administration of justice, the Supreme Court em-
phasized the need to tolerate free expression. Freedom of discussion, the
Court found, must be weighed heavily against the government's claim of
disruption. "Freedom of discussion should be given the widest range com-
patible with the essential requirement of the fair and orderly administration
of justice.' '219

Jacobellis v. Ohio220 similarly involved the Court's substituting its judgment
for that of the factfinder in favor of free expression. Jacobellis was convicted

215 In footnote 7, the Court alluded to the power of review, subsequently explained
in footnote 10. In the latter footnote, the Court asserted that "[t]he Constitution has
imposed upon this Court final authority to determine the meaning and application of
those words of that instrument which require interpretation to resolve judicial is-
sues." 461 U.S. at 150 n.10. (citing Pennekamp v. Florida, 328 U.S. 331, 335 (1946));
see also supra note 213.

216 461 U.S. at 150 n. 10 (citing Jacobellis v. Ohio, 378 U.S. 184, 190 (Brennan, J.);
Edwards v. South Carolina, 372 U.S. 229, 235 (1963); New York Times v. Sullivan,
376 U.S. 254, 285 (1964); NAACP v. Claiborne Hardware Co., 458 U.S. 886, 915,
n.50 (1982)).

217 328 U.S. 331 (1946).
218 156 Fla. 227, 22 So. 2d 875 (1945), rev'd, 328 U.S. 331 (1946).
219 328 U.S. at 346-47. Noting that it is its task, not the task of the Florida courts,

to determine federal constitutional rights, the Supreme Court reversed the judgment
of the Supreme Court of Florida. Id. at 345. The Court stated further that, in the
instant case, the danger to fair judicial administration had neither the clarity nor
immediacy necessary to close the door of permissible public comment. Id. at 350.

220 378 U.S. 184 (1964).

HeinOnline -- 65 B.U. L. Rev. 528 1985



FREE EXPRESSION-THE JURY FUNCTION

of violating an Ohio statute prohibiting exhibition of obscene films.22' The
Supreme Court of Ohio affirmed a trial judge's finding that the French film
"Les Amants" was "obscene, lewd or lascivious" within the meaning of the
statute.22 2 The Supreme Court reversed and declared that it could not avoid
making an independent judgment as to whether material deemed obscene by
juries should be constitutionally protected. In rebutting the charge that nine
justices had no right to sit as "super censors," the Court cited two commen-
tators' justification for Supreme Court review of obscenity cases. The Court
asserted that "[ilf freedom is to be preserved, neither government censor-
ship experts nor juries can be left to make the final effective decisions
restraining free expression. Their decisions must be subject to effective,
independent review."'22 3 The Court focused on the need for substitution of
judgment in those cases in which juries had restricted free expression.

The Supreme Court again substituted judgment on the underlying facts in
Edwards v. South Carolina2 4 and reversed the convictions of 187 black
demonstrators. The demonstrators, who had gathered on the lawn of the
South Carolina capitol to protest racial discrimination, refused to leave when
ordered by the Chief of Police. The South Carolina Supreme Court sustained
the convictions, finding that their peaceful gathering "tend[ed] with
sufficient directness to break the peace." '22 5 Since the conviction would
restrict the demonstrators' rights of free speech and free assembly and their
freedom to petition for redress of grievances, the Court felt compelled "in a
case such as this" 2 2 6 to review the record independently.

In the celebrated case of New York Times Co. v. Sullivan,2 7 the Court
reversed a libel verdict and ruled that the evidence was insufficient to

221 Jacobellis, manager of a motion picture theater, was convicted on two counts
of possessing and exhibiting an obscene film in violation of OMO REV. CODE

§ 2905.34 (Supp. 1963). He was fined $500 on the first count and $2000 on the second,
and was sentenced to the workhouse if the fines were not paid. Id. at 185-86.

222 State v. Jacobellis, 173 Ohio St. 22, 28, 179 N.E.2d 777, 781 (1962), rev'd, 378
U.S. 184 (1964) (the film was "87 minutes of boredom . . . and three minutes of
complete revulsion during the showing of an act of perverted obscenity .... It was
filth for money's sake.").

223 378 U.S. at 188-89 n.3 (1964) (citing Lockhart & McClure, Censorship of
Obscenity: The Developing Constitutional Standards, 45 MINN. L. REV. 5, 116
(1960)) (emphasis added).

224 372 U.S. 229 (1963).
221 State v. Edwards, 239 S.C. 339, 343, 123 S.E.2d 247, 249 (1961), rev'd, 372

U.S. 229 (1963).
226 372 U.S. at 235 (emphasis added).
227 376 U.S. 254 (1964) A jury had awarded $500,000 in damages to a city commis-

sioner in Montgomery, Alabama, who alleged he had been libeled by an advertise-
ment in the New York Times on March 29, 1960. The advertisement had sought funds
to combat racial discrimination in the South and was factually in error in some of its
illustrations of oppression of minorities in Montgomery.
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support a finding that critical statements were made with actual malice. In
justifying its adoption of the actual malice standard for libel of public
officials, the Court stated that if truth were the only defense available to a
critical speaker, commentary would be chilled.2 28 The Court then reviewed
the facts in light of the newly adopted actual malice standard "to determine
whether it could constitutionally support a judgment for respondent. ' 229

The Court explained that it must have final say in a case in which a jury had
awarded a libel verdict against the media. The Court stressed its obligation
to review the record in "proper cases" to make certain that constitutional
principles have been applied correctly and concluded that "[t]his [was] such
a case." 230 This scrutiny by the Court includes an examination of the whole
record, but only to assure the reviewers that "the judgment does not consti-
tute a forbidden intrusion on the field of free expression." '23' The Court
clearly stated that its concern for substituting judgment on factual matters
was grounded in its responsibility to prevent "intrusions" into free expres-
sion. The repeated use of qualifying language suggests the Sullivan Court
would not have asserted expansive appellate review unless free expression
were frustrated.

The final case cited in Connick to support the Court's substituting judg-
ment on the Pickering balancing test is NAACP v. Claiborne Hardware
Co.232 Again the Court independently reviewed factual application to legal
standards because the initial factfinder had made findings that restricted free
expression. The Mississippi Supreme Court had affirmed a chancellor's
finding that white merchants had suffered economic loss due to a boycott by
black citizens. 233 It held that the boycott violated state common law because
the chancellor had found that the boycotters had agreed to use force,
violence, and threats to effectuate the boycott.2 3 4 The Supreme Court criti-
cally examined the basis on which liability was imposed because the million
dollar verdict against the NAACP had an obvious chilling effect on free

228 Id. at 279 ("[W]ould-be critics of official conduct may be deterred from voicing
their criticism, even though it is believed to be true and even though it is in fact
true."). The Court feared that citizens would tend to make only statements which
"steerfar wider of the unlawful zone." Id. (quoting Speiser v. Randall, 357 U.S. 513,
526 (1958)).

229 376 U.S. at 284.
230 Id. at 285 ("This Court's duty is not limited to the elaboration of constitutional

principles; we must also in proper cases review the evidence to make certain that
those principles have been constitutionally applied. This is such a case.
(emphasis added).

231 Id. at 285 (emphasis added).
232 458 U.S. 886 (1982).
233 NAACP v. Claiborne Hardware Co., 393 So. 2d 1290, 1299 (Miss. 1980), rev'd,

458 U.S. 886 (1982).
234 393 So. 2d at 1300-02.
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expression.235 Concluding that there was not sufficient evidence to link
sporadic acts of violence to the leadership of the boycott, the Court em-
phasized that the purpose of appellate substitution of judgment on factual
issues in first amendment cases is to vindicate free expression. The right of
free speech could not be denied by the stte court on such a minimal record
of violent acts.2 36

In every case cited by the Connick majority to justify substituting its
judgment on the application of the facts for that of the district court, the
Supreme Court had intervened in order to protect the first amendment from
"intrusion." It would be a coherent policy for the court to review cases
deferentially in which the factfinder ruled in favor of protected speech and to
review critically only when constitutional freedoms are restricted at trial.
There is simply no precedent to support the Connick majority's substitution
of its judgment on factual matters related to public concern or the Pickering
balance in a manner that restricts a factfinder's vindication of free expres-
sion values.

C. The Legacy of Connick: Subsequent Decisions

The potential for a logical policy approach to free speech cases can be
seen in subsequent decisions. A case decided in the term following Connick
again focused the Court's attention on law/fact issues under the first amend-
ment. In Bose Corp. v. Consumers Union of United States,2 37 the Supreme
Court again asserted its right to exercise de novo review of constitutional
facts in order to vindicate free expression. A district court judge had found
that Bose had proved the existence of actual malice in a libel action against
Consumer Reports magazine.2 38 The United States Court of Appeals for the

235 458 U.S. at 915.
236 Id. at 923-24 (citing Milk Wagon Drivers v. Meadowmoor Dairies, 312 U.S.

287, 293 (1941)). The Court emphasized that "it is of prime importance that no
constitutional freedom, least of all the guarantees of the Bill of Rights, be defeated by
insubstantial findings of fact screening reality." The Court retains the ultimate power
of review in order to see that "the right of free speech cannot be denied by drawing
from a trivial rough incident or a moment of animal exuberance the conclusion that
otherwise peaceful picketing has the taint of force." 458 U.S. at 923-24 (emphasis
added).

237 104 S. Ct. 1949 (1984).
236 508 F. Supp. 1249, 1276-77 (D. Mass. 1981), rev'd, 692 F.2d 189 (1st Cir.

1983), aff'd, 104 S. Ct. 1949 (1984).
The Consumer Reports product evaluator, in a disparaging review of the Bose 901

stereo speaker, had stated that music played through petitioner's speakers "tended
to wander about the room." 508 F. Supp. at 1253. The evaluator testified at trial that
he had found that the sound wandered "along the wall" between the speakers rather
than "about the room." Id. at 1276. The trial judge disbelieved the evaluator's
testimony that he believed his article accurately reflected his test findings and ruled
that Bose had met the actual malice standard required of public figures. Id. at
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First Circuit reversed the district court, holding that "actual malice" was
not a fact within the scope of rule 52(a) of the Federal Rules of Civil
Procedure and that an appellate court should conduct a de novo review of
the evidence to determine if actual malice had been proved. 239 Six members
of the Supreme Court affirmed. 240

Of note is the fact that all four dissenters in Connick were in the majority
in Bose and, by the analysis of this article, properly so. Bose is consistent
with all cases that support the assertion of the Court's power to review fact
application to first amendment standards except the deviant Connick. As
shown above in the analysis of the cases cited by the Connick majority,2 4 '

the Court has asserted its right to review only when trial court factfinders
have frustrated first amendment interests. The Bose opinion specifically
recognized this justification for judicial review of these mixed issues of law
and fact.2

42

During oral argument, the Court addressed the question of whether falsity
in the libel context is "a mixed question of fact and law, a historical fact, or
just a straight question of law."12 43 At no point, however, did any of the
justices or respective counsel discuss why courts would choose to label a
specific law application issue one way or the other. The most insightful
question asked on this topic was addressed to counsel for Consumers Union
who was requesting a de novo review of the facts by the Court. The Justice
asked whether, had Consumers Union won at trial, the plaintiff Bose would
have had a right to de novo review? 244 Counsel for Consumers Union

1276-77. Bose was awarded $115,296 in a separate trial for damages. Bose v. Con-
sumers Union of United States, 529 F. Supp. 357, 365 (D. Mass. 1981), rev'd, 692
F.2d 189 (Ist Cir. 1983), aff'd, 104 S. Ct. 1948 (1984).

239 692 F.2d 189, 197 (1st Cir. 1983), aff'd, 104 S. Ct. 1949 (1984).
240 104 S. Ct. 1949 (1984) (Stevens, J., delivered the opinion of the court in which

Burger, C.J. concurred. White, Rehnquist, and O'Connor, JJ., dissented).
241 See supra notes 217-36 and accompanying text.
242 104 S. Ct. at 1962:
In such cases, the Court has regularly conducted an independent review of the
record both to be sure that the speech in question actually falls within the
unprotected category and to confine the perimeters of any unprotected category
within acceptably narrow limits in an effort to ensure that protected expression
will not be inhibited. Providing triers of fact with a general description of the type
of communication whose content is unworthy of protection has not, in and of
itself, served sufficiently to narrow the category, nor served to eliminate the
danger that decisions by triers of fact may inhibit the expression of protected
ideas.

Id. (emphasis added).
243 Transcript of Oral Argument at 29, Bose Corp. v. Consumers Union of United

States, No. 82-1246 (U.S. Nov. 8, 1983).
244 The Justice asked:
In your view the appellate court's job is the same regardless of whether the First
Amendment right was sustained or rejected in the trial court? If you had won in
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generally attempted to avoid this question, 245 and the Court did not return to
the topic.

The answer to the Court's question should have been an unequivocal
"no." Just as the state is not entitled to appeal a jury's finding that a film is
not obscene, a libel plaintiff should not be allowed de novo review of a jury
decision favoring free expression; nor should a governmental employer be
allowed de novo review of a jury decision favoring free expression. 246 The
purpose of judicial review of factual application to first amendment stan-
dards should be to ensure that juries do not trammel upon an individual's
right to free speech. If citizens determine that the expression at issue should
be protected, it runs counter to constitutional history and frustrates the
purpose of the Bill of Rights to have appellate judicial officers say that the
citizen jurors did not sufficiently protect the interests of the government. It
was to avoid precisely this usurpation of citizen power that colonial juries
demanded the power to determine both law and fact in the seditious libel
trials and that the Founders demanded a constitutional guarantee that "no
fact tried by ajury, shall be otherwise examined. ' 247 The only situation that
would justify allocating the fact application decision to a court would be one
in which rights to free expression are limited. If the triers of fact do not
"inhibit the expression of protected ideas, ' 24 8 the Court has no reason to
weigh the fact application question itself.

Citizen juries are considered to be arms of the government for purposes of
satisfying the state action requirement of the fourteenth amendment. 24 9 If a

the trial court instead of losing would your opponent have been entitled to the
same broad review that you claim to be entitled to?

Id. at 39.
245 Id. at 39-40.
246 Note that in most suits by public employees, the defendant is the governmental

entity rather than the individual supervisor. This is due to the expansive "good faith
immunity" available to supervisors acting in their official capacity. Such litigation is
more accurately seen as being between an employee and the government rather than
between two individuals. See Harlow v. Fitzgerald, 457 U.S. 731 (1982) (objective
good faith immunity available to individual defendants).

247 U.S. CONST. amend. VII; see supra notes 54-73 and accompanying text.
Public employee free speech cases in many ways have characteristics of seditious

libel trials in that employees have criticized their supervisors. It is clear that "public
concern" and disruption under the Pickering balance are neither historical facts nor
pure questions of law. As mixed questions of law and fact, they should be allocated to
the jury or court on sound policy grounds. There is nothing associated with legal
training that allows a judge to determine better than a group of citizens on a jury
either what matters to a local community or what constitutes unacceptable disruption
to the affairs of an office. Furthermore, history would suggest allocation of this
function to the jury based on practice at the adoption of the seventh amendment.

248 104 S. Ct. at 1962.
249 In New York Times Co. v. Sullivan, 376 U.S. 254 (1964), the Alabama Su-

preme Court ruled that the Times was not entitled to assert a first amendment defense

19851

HeinOnline -- 65 B.U. L. Rev. 533 1985



BOSTON UNIVERSITY LAW REVIEW [Vol. 65: 483

citizen jury rules against a libel defendant2 50 or convicts a controversial film
exhibitor, 25 1 the Court has critically reviewed the verdicts because it is
reviewing what is deemed to be governmental conduct that has suppressed

expression-a concern at the heart of the first amendment. If, however, a
plaintiff receives a verdict against his government employer for what a jury
determines to be an improper dismissal, the Court confronts essentially only
a matter of the allocation of economic resources. An analogy can be made to
due process and equal protection analysis in which the Court uses strict
scrutiny25 2 to review governmental conduct that infringes upon fundamental
rights, but uses the rational basis test 2 3 to review economic legislation.

Thus, the Court should critically examine 254 the results in cases such as Bose
or those cases cited by the Court in Connick,255 but should have given
deferential review to the district court's findings in Connick.256

because there was no state action. 273 Ala. 656, 676, 144 So. 2d 25, 40 (1962). The
Supreme Court dispensed with this ruling in one paragraph, stating: "The test is not
the form in which state power has been applied but, whatever the form, whether such
power has in fact been exercised." 376 U.S. at 265.

250 See supra notes 227-30 and accompanying text.
25' See supra notes 220-23 and accompanying text.
252 See, e.g., Zablocki v. Redhail, 434 U.S. 374 (1978) (since the right to marry is

of fundamental importance and the statute significantly interferes with that right, the
state interest must be critically examined).

253 See, e.g., Williamson v. Lee Optical Co., 348 U.S. 483 (1955) (regulation

making it unlawful for any person not a licensed optometrist or opthalmologist to fit
or duplicate lenses has a rational relation to the objective of strict professional
treatment of the human eye).

254 See M. NIMMER, NIMMER ON FREEDOM OF SPEECH, § 205[B], at 2-39 to -41

(1984). Professor Nimmer summarized the Court's strict scrutiny of acts which
infringe on free expression as follows:

The preferred position of freedom of speech values would appear to justify a
balance which maximizes the applicable speech interests as much as possible
consistent with protecting the competing anti-speech interests, but only to the
minimal degree required to preserve its substance. . . . In balancing speech and
anti-speech interests, the courts sometimes import from equal protection juris-
prudence formulae such as "compelling state interests" and "exacting
scrutiny," as compared with "an intermediate level of scrutiny." These are not
so much prescriptive directions as they are shorthand labels for unarticulated
balancing. They simply rationalize the balance once it has been achieved. They
do not constitute a substitute for the need to analyze the components of the
respective speech and anti-speech interests, and then to exercise the value
judgments implicit in formulating the appropriate definitional balance.

Id. (citations omitted).
255 See supra notes 217-36 and accompanying text.
256 Myers v. Connick, 507 F. Supp. 752 (E.D. La. 1981), aff'd, 654 F.2d 719 (5th

Cir. 1981), rev'd, 461 U.S. 138 (1983).
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D. Future Application of Connick in the Public Employee Context

It is submitted that the preceding analysis of the cases cited for support by
the Connick majority do not in fact justify ruling that the protected status of
speech is a question of law when the factfinder has vindicated free expres-
sion. What then should be the precedential effect of the decision? Connick
could be limited to its facts. The trial judge in writing his opinion failed to
include his findings regarding public concern and disruption in his "Findings
of Fact" but addressed them under his "Conclusions of Law."2 7 The
Supreme Court did not have to confront direct findings of fact and certainly
did not confront specific findings by a jury."5 8 It is proposed that Connick
should be regarded as a sui generis case because of the unique drafting of the
district court's opinion and should be of no precedential value in a case in
which specific findings of fact regarding public concern and disruption are
made.25 9 In such a situation, if the initial factfinder has vindicated free
speech there is simply no reason for de novo appellate review.

Unfortunately, most lower courts have uncritically accepted Connick's
bald assertion that the constitutional status of speech is a pure question of
law.2 60 Imbued with this newly expanded authority, trial judges now rou-
tinely grant summary judgment in employment cases 261 and cases decided

257 507 F. Supp. at 757-59.
258 See infra notes 331-50 and accompanying text (proposal to use inter-

rogatories to the jury pursuant to Fed. R. Civ. P. 49).
259 Professor Nimmer also finds Connick to be poorly reasoned:
Since Connick was decided by a Court narrowly divided five to four, it is to be
hoped that the Court will reappraise this decision. Connick will surely have a
freezing effect on much employee-speech which may well serve an enlighten-
ment function, and which will surely serve a self-fulfillment, and perhaps even a
safety valve function.

M. NIMMER, supra note 254, § 4.08, at 4-39 to -40 (citations omitted) (emphasis
added). It should be noted that the "enlightenment function" to which Professor
Nimmer refers is significant, in that public employees themselves are the public's
best source of information on the performance of the nearly sixteen million people in
the public employ. As of June 1982, 15,817,000 people or 17.6% of the work force in
the United States were public employees. U.S. BUREAU OF THE CENSUS, STATISTI-

CAL ABSTRACT OF THE UNITED STATES: 1982-83, at 394 (103d ed. 1982).
260 See, e.g., Zaky v. United States Veterans Admin., 605 F. Supp. 449, 456 (N.D.

Ind. 1984) (Connick cited as support for the right of the trial judge to determine the
parameters of public concern); Gilles v. Alley, 591 F. Supp. 181, 188 (M.D. Ala.
1984) (same); Owens v. City of Derby, 586 F. Supp. 37, 41 (D. Ka. 1984) (same);
Collins v. Robinson, 568 F. Supp. 1464, 1467 (E.D. Ark. 1983) (same); see also
Democratic Party v. National Conservative Political Action Comm., 578 F. Supp.
797, 822 (E.D. Pa. 1983) (in a case dealing with the constitutionality of the Presiden-
tial Election Campaign Fund Act, Connick cited for proposition that the reach of first
amendment rights in general is a question of law).

261 See, e.g., Zaky v. United States Veterans Admin., 605 F. Supp. 449 (N.D. Ind.
1984) (summary judgment granted); Ferrara v. Mills, 596 F. Supp. 1069 (S.D. Fla.
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by juries in favor of discharged employees have been reversed on appeal.2 62

If the Connick majority's agenda was to end employee free speech litigation,
their manipulation of the law/fact distinction appears to have produced just
such an effect in the lower federal courts. An opinion from a recent grant of
summary judgment in a teacher discharge case is representative of the
post-Connick era. The court read Connick as "deliberately intended to
narrow the scope of [prior] decisions, even though they were not expressly
overruled. A careful study of all these decisions leads to the inevitable
conclusion that the First Amendment in the employment context is now to
be more narrowly interpreted. "263

In all of the post-Connick cases, trial and circuit judges wade through
evidence to make highly subjective decisions based upon their personal
criteria of public concern and impermissible disruption. 264 Not surprisingly,
different courts reach contrary results on similar facts, 26 and circuit cases
rarely lack a dissent. 266 Such diversity is apparently based upon the philo-
sophical perspective of the individual judges toward the importance of free
expression.2 67 Such inconsistency of result negates a major justification for

1984) (same); Owens v. City of Derby, 586 F. Supp. 37 (D. Ka. 1984) (same); Ballard
v. Blount, 581 F. Supp. 160 (N.D. Ga. 1983), aff'd, 734 F.2d 1480 (5th Cir. 1984),
cert. denied, 105 S. Ct. 590 (1985) (same); Cook v. Ashmore, 579 F. Supp. 78 (N.D.
Ga. 1984) (same).

262 See, e.g., Davis v. West Community Hosp., 755 F.2d 455, 461-62 (5th Cir.
1985) (reversing jury verdict which found plaintiff's speech to be matter of public
concern); Jurgensen v. Fairfax County, 745 F.2d 868, 879-81 (4th Cir. 1984) (same).

263 Landrum v. Eastern Ky. Univ., 578 F. Supp. 241, 247 (E.D. Ky. 1984). The
plaintiff in Landrum relied on several previous court opinions which had given
sweeping first amendment protection. The Court was forced to conclude that Con-
nick severely restricted these protections.

264 This point was made by counsel for Connick at oral argument, when he
stressed the need for guidelines from the Court in order that judicial "hunch" could
be replaced with a more systematic method of determination. See Transcript of Oral
Argument at 13, Connick. In this respect Connick has failed to provide the requested
guidance.

265 Compare Jones v. Georgia, 725 F.2d 622 (1 1th Cir. 1984) (state employee's
criticism of working conditions seen as unprotected speech, dealing with matter of
only personal concern) with McKinley v. City of Eloy, 705 F.2d 1110 (9th Cir. 1983)
(policeman's criticism of city's decision not to grant pay raise seen as protected
speech, dealing with a matter of public concern).

266 See, e.g., Jurgensen v. Fairfax County, 745 F.2d 868 (4th Cir. 1984) (three
opinions issued, including a concurrence and a dissent).

267 In Jurgensen, the same speech was seen as insubordination (and unprotected)
by Judge Russell, and as whistle-blowing (and protected) by Judge Butzner. Id. at
882, 891-92; see also Brockell v. Norton, 732 F.2d 664, 668 (8th Cir. 1984) (appellate
court found plaintiff's speech to be of "vital" public importance, after the district
court had initially granted summary judgment for defendant and then, on remand,
found the plaintiff's speech was not a matter of public concern).
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denying such law application to a jury. 268

A paradigm of post-Connick litigation is Rowland v. Mad River Local
School District.2 69 In Rowland, a school counselor contended she was
disciplined for telling coworkers that she was bisexual. A jury ruled in her
favor, finding that her first amendment rights had been violated. 270 Tried
before Connick was decided, the trial court did not submit interrogatories on
the public concern issue, but did on the disruption issue. The jury spec-
ifically found that the speech had caused no loss of efficiency to the
school.

271

The United States Court of Appeals for the Sixth Circuit reversed on the
basis of Connick, ruling that the discussion of plaintiff's sexuality was solely
a matter of her personal concern. 272 Judge Edwards vigorously dissented,
stating that the statements were part of a nationwide debate on homosexual
rights and "in southern Ohio [this incident] was an important matter of
public concern. 273

The Supreme Court dismissed plaintiff's petition for a writ of certiorari. 274

Justice Brennan, joined by Justice Marshall, dissented to the denial. Justice
Brennan stated that "[b]ecause determination of the appropriate constitu-
tional analysis to apply in such a case continues to puzzle lower courts....
I would grant cert." 275 He pointed out that the Court of Appeals "over-
turned the jury's clear finding" that the petitioner was disciplined for talking
about her sexual preferences. 2 76 The fact that a jury had heard the evidence
and ruled in favor of protecting the counselor's first amendment rights was of
no small import to Justice Brennan, who noted this fact three times in his

268 See supra notes 79-82 and accompanying text.
269 730 F.2d 444 (6th Cir. 1984), cert. denied, 105 S. Ct. 1373 (1985).
270 Initially this case had been dismissed on the pleadings, in an unreported case

from the Southern District of Ohio. The Sixth Circuit vacated and remanded, without
published opinion, 615 F.2d 1362 (6th Cir. 1980). On remand, the issue of disruption
was submitted to the jury, with the jury's answers to the interrogatories forming the
basis upon which the judge found that but for her speech concerning her sexuality,
the counselor would not have been disciplined. The judge found this discipline to be
in violation of plaintiff's first amendment rights. Rowland, 730 F.2d at 447.

271 Rowland, 730 F.2d. The jury considered the issue of disruption with respect to
the counselor's job performance, other teachers' job performances, and the overall
effective operation of the school system. The jury found that none of these factors
had been adversely affected by the counselor's speech. See id. at 456-60 (special
interrogatories).

272 Id. at 449.
273 Id. at 453 (Edwards, J., dissenting).
274 105 S. Ct. 1373 (1985).
275 Id. at 1373 (Brennan, J., dissenting from denial of cert.).
276 Id. at 1374 n.2 (emphasis added). The jury had specifically found that the

petitioner was treated differently because of her sexual orientation. See 730 F.2d at
458-59 (special verdict V).
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dissent.277 In opposition to the Court of Appeals, Brennan and Marshall saw
the issue of homosexuality as one of public concern and thus protected
speech.

In a democracy, ajury of citizens must be considered the most competent
body to assess whether an issue is of public concern.27 8 In Rowland, as in
Connick, the factfinder did not determine whether the speech at issue was of
public concern. If the issue had been submitted to the jury, an appellate
court would have been hard-pressed to justify its disagreement on this issue
of law application 2 79 Asserting expansive judicial authority to deny protec-
tion in cases where the jury has favored the exercise of first amendment
rights demands an entirely different rationale from that used when extending
protection in cases where the jury has restricted free expression.2 8 0 The only
rationale currently asserted is the justices' ad hoc balancing of their policy
views on the value of free expression. Their decision in Connick has neither
an historical nor a constitutional basis.

This article maintains that trial judges should not grant summary judgment
in free expression cases based upon Connick's perfunctory assertion of
judicial power. 28' The jury's conclusions on such issues of law application
should be deferred to as primarily a finding of fact. 282 Even if a court insisted

that the ultimate resolution remained a question of law, an advisory jury
would at least allow citizen input into what should be a community decision.

V. A PROPOSED ANALYSIS

In Connick v. Myers, five members of the Supreme Court gave de novo
review to the factfinder's conclusions that an employee's critical speech was
of public concern and that it had not significantly disrupted her place of

277 105 S. Ct. at 1375.
278 See supra notes 93-117 and accompanying text.
279 According to Justice Brennan's dissent in Rowland, the appellate court is

hard-pressed for justification even in the absence of such a finding. See also 730 F.2d
at 452 (Edwards, J., dissenting) (appellate courts should accept jury verdict, though
issue of public concern not directly addressed by jury).

280 See supra notes 241-56 and accompanying text.
281 Despite the fact-dependent nature of the question of public concern, grants of

summary judgment on this issue since Connick have been common. See supra note
261. Under the analysis of this article, summary judgments on questions of public
concern should be very rare. This, however, should not have the net effect of
clogging the courts, as it should reduce cases at the appellate level and reduce the
number of cases that are remanded for trial. As Justice Powell noted in his opinion in
Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974), "since ad hoc resolution of the
competing interests at stake in each particular case is not feasible, we must lay
down broad rules of general application." Id. at 343-44. The general rule should be to
allow the jury to decide public concern questions, and then to give deferential review
in those cases where the jury acted to vindicate free expression.

282 See infra notes 331-49 and accompanying text.
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employment. The majority justified its review by labeling these mixed issues
as questions of law. The rule announced in Connick and extended in subse-
quent decisions undercuts the well-recognized role of juries in other areas of
first amendment law, where judges will intervene to overturn a jury verdict
only to vindicate free expression. 283 Connick, on the other hand, allows
judges to reject citizen determinations favoring first amendment protection
merely because factfinders have not paid sufficient deference to the
wounded ego of the criticized employer. Such an approach is inconsistent
with principles of free speech recognized by a free society and is an arroga-
tion by appellate courts of a role properly served by citizen jurors.

A. Protected Speech-A Case for the Jury

The issue of whether speech is entitled to protection under the first
amendment is neither a pure question of law nor a pure question of fact as
these terms have been defined. 284 The issue is properly recognized as one of
law application: applying the general principle of law to the specific facts of a
controversy to determine whether the Constitution affords protection. Citi-
zen jurors rather than appellate judges should balance the factors that
determine the constitutional status of public speech.

The critical inquiry in determining the first amendment value of an em-
ployee's speech is whether that speech addresses a matter of "public con-
cern." 285 In Connick, the Court suggested that a government employee's
speech involves a matter of public concern only if the speech (1) seeks to
inform the public that the government office in question is not discharging its
prescribed responsibilities, or (2) brings to light an actual or potential
wrongdoing or a breach of public trust by those in positions of responsibil-
ity.2 86 The Court refused to find that the speech involved issues of public
concern because if the information were released to the public, it "would
convey no information at all other than the fact that a single employee is

283 See supra notes 217-45 and accompanying text. Other cases support the notion

that appellate courts will intervene to protect first amendment rights in appropriate
cases. In the libel area, appellate courts may review the record and determine that the
speech was not, in fact, libelous even after ajury verdict. See Prig v. Penthouse Int'l,
695 F.2d 438 (10th Cir. 1982), cert. denied, 103 S. Ct. 3112 (1983) (despite jury award,
fictional account of a Miss America contestant held not libelous because incredible);
Silberman v. Georges, 91 A.D.2d 529, 456 N.Y.S.2d 395 (1st Dept. 1982) (allegorical
painting held to inflict no actual damages despite jury finding); Salomone v. MacMil-
lan, 97 Misc. 2d 346, 411 N.Y.S.2d 105 (N.Y. Sup. Ct. 1978), rev'd, 77 A.D.2d 501,
429 N.Y.S.2d 441 (1st Dept. 1980) (satirical story found to be protected because no
reasonable person would believe it to be true despite jury finding of libel).

284 See supra notes 26-28 and accompanying text.
285 See Connick, 461 U.S. at 142, 148.
286 See id. at 148. Presumably the Court found that Myers' question about voting

pressure fit into the latter category. See supra notes 167-99 and accompanying text.
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upset with the status quo."12 8 7 The Court added that "[t]o presume that all
matters which transpire within a government office are of public concern
would mean that virtually every remark-and certainly every criticism di-
rected at a public official-would plant the seed of a constitutional case." 288

Justice Brennan, writing in dissent, found it beyond doubt that personnel
decisions that adversely affect discipline and morale may impair a govern-
ment agency's efficient performance of its duties. He concluded that "the
First Amendment protects the right of public employees to discuss such
matters so that the public may be better informed about how their elected
officials fulfill their responsibilities. ' 28 9

In disagreeing with the Court's conclusion that Myers' speech did not
address matters of public concern, Justice Brennan also touched upon a
more fundamental first amendment issue. He warned that the decision
whether a particular matter is of public concern is a sensitive inquiry for
judges. The inquiry is sensitive because judges are charged with interpreting
a constitutional provision intended to put the decision as to what views shall
be voiced "largely into the hands of each of us. ' 290 Justice Brennan noted
that a classification that bases the right to first amendment protection on
some estimate of how much general interest there is in the communication
"is surely in conflict with the whole idea of the First Amendment. ' 291 His
solution was to tip the balance in favor of giving protection to speech in
employee cases through a broad definition of what constitutes a matter of
public concern. 292

A better solution, however, is to recognize that public concern is primarily
a jury issue. This proposal seems especially reasonable in light of the
conclusion that the first amendment protects the dissemination of informa-
tion so that the people, and not the court, may evaluate its usefulness.
Indeed, Justice Brennan himself cited the example of Gertz v. Robert Welch,
Inc., 2 9 3 in which the Court referred to the "difficulty of forcing state and

287 Connick, 461 U.S. at 148.
288 Id. at 149. The Court is properly concerned about burgeoning federal litigation.

The solution to crowded courts, however, is certainly not to allow each defendant a
de novo appellate review of the facts.

289 Id. at 163 (Brennan, J., dissenting).
290 Id. at 163-64 (quoting Cohen v. California, 403 U.S. 15, 24 (1971)).
291 461 U.S. at 164 n.4, (Brennan, J., dissenting) (quoting T. EMERSON, THE

SYSTEM OF FREEDOM OF EXPRESSION 554 (1970)).
292 461 U.S. at 165. Justice Brennan did not attempt to define "public concern"

but wrote that the best way "to ensure that the courts are not swamped with routine
employee grievances mischaracterized as First Amendment cases is not to restrict
artificially the concept of 'public concern,' but to require that adequate weight be
given to the public's important interests in the efficient performance of governmental
functions ..... Id.

293 418 U.S. 323, 346 (1974), cited in Connick, 461 U.S. at 164 (Brennan, J.,
dissenting).
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federal judges to decide on an ad hoc basis which publications address issues
of 'general or public interest' and which do not.' '294 The Court there doubted
the wisdom of committing this task to the conscience of judges rather than to
juries.

2 95

The jury's determination that speech is a matter of public concern in cases
like Connick seems to be similar-if not identical-to roles juries now
perform in cases like Virgil v. Time, Inc. 296 There, the Ninth Circuit decided
that the determination of newsworthiness in privacy cases was a jury func-
tion unless there was no room for differing views on the state of community
mores or the application of the community mores standard to the particular
facts of the case. 297 Both "newsworthiness" and "public concern" require
application of a community standard "fact" to legal principles. Both the
majority and dissenting opinions in Connick suggest that the two inquiries
are the same. Justice White clearly indicated that the question of whether an
expression is of legitimate public concern is also the standard in determining
the existence of a common law action for invasion of privacy.2 98 The Justice

294 Id.
295 Id. In Gertz the Court ruled that the scope of the constitutional privilege in

defamation cases turns on whether the plaintiff is a public figure and not on whether
the statements at issue address subjects of public concern. See Connick, 461 U.S. at
164 (Brennan, J., dissenting). The Court did not follow the public concern analysis
proposed in Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 44 (1971), because of the
difficulty in defining it. One sees little justification for the Court refusing to determine
public concern in one context and demanding to do so in another. The rejection of
Rosenbloom is yet another reason to allow juries to determine public concern in the
first instance.

As Justice Rehnquist noted in his opinion in Time, Inc. v. Firestone, 424 U.S. 448,
461 (1976): "The first and fourteenth amendments do not impose upon the states any
limitations as to how, within their own judicial systems, fact-finding tasks shall be
allocated." The state courts are free to assign law application questions to the jury
and similarly the Supreme Court, as head of the federal judicial system, is free to
assign fact-finding and law application responsibilities in free expression cases.

296 527 F.2d 1122 (9th Cir. 1975), cert. denied, 425 U.S. 998 (1976).
297 527 F.2d at 1129. Thus, unless a court can hold as a matter of law that the

information was not morbid and sensational prying into a private life about which
reasonable community members would have no legitimate concern, the question of
newsworthiness is for the jury.

298 See Connick, 461 U.S. at 143 n.5 (citing RESTATEMENT (SECOND) OF TORTS

§ 652D (1977)); Cox Broadcasting Co. v. Cohn, 420 U.S. 469 (1975); Time, Inc. v.
Hill, 385 U.S. 374 (1967)).

Although Justice White cited the same precedents to illustrate his conclusion as did
the Brennan dissent, Justice Brennan examined those authorities and reached a
different conclusion: "The Court's narrow conception of which matters are of public
interest is also inconsistent with the broad view of that concept articulated in our
cases dealing with the constitutional limits on liability for invasion of privacy." 461
U.S. at 165 n.5 (Brennan, J., dissenting).

Justice Brennan relied principally on Time, Inc. v. Hill, 385 U.S. 374 (1967), in
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did not, however, explain why the jury's function in these two types of cases
should be different.

Currently in privacy cases, newsworthiness is a jury question, while in
employment and libel cases the question of public concern is for judges. It is
generally agreed that "newsworthiness" and "public concern" essentially
involve the same inquiries by a jury. Therefore, as Justice Brennan suggests,
it is logically inconsistent to treat the two concepts differently when deciding
what issues are jury issues and to erect an artificial distinction that limits the
concept of public concern. The Connick majority may insist that the deter-
mination of whether an employee's speech is protected is for the judge
because they fear juries will give too much weight to what they consider to
be matters of public concern and will conversely give insufficient weight to
the interests of the employer in providing efficient public service. Such an
approach violates the intentions of the Framers of the seventh amendment,
who sought to empower citizens to make such policy decisions, knowing full
well that in some situations citizens would disagree with judges.2 99

B. Public Concern-A Community Mores Standard

We have seen that juries have historically assumed a significant role in
protecting first amendment interests against government encroachment. 30 0

For the Connick majority to label the balancing test announced in Pickering
as a question of law is contrary to the traditional policy favoring jury trials in
free speech cases. The Court's analysis of the "public concern" standard in
Dun & Bradstreet is similarly hostile to traditional jury power. Additionally,
it is specious to argue that the expertise of a single judge on the question of
public concern will be superior to that of twelve members of the public. As
Connick suggests, however, the reason that the Pickering balance is re-
served for the judge is the Supreme Court's perceived need for uniformity of
results to satisfy the common sense realization that government offices could
not function if every employment decision became a constitutional mat-
ter.301 Connick, in other words, invites judges to ignore principles of free
speech and possible jury sympathy for isolated employee grievances to
ensure that such grievances will not disrupt the functioning of the govern-
ment agency involved.

which the Court held that a defendant could not constitutionally be held liable for an
invasion of privacy resulting from the publication of false or misleading information
that was newsworthy absent proof that the information was published with knowl-
edge of its falsity or with reckless disregard for its truth. Id. at 389-91. He concluded
that "the subjects touched upon in [Myers'] questionnaire fall within the broad
conception of 'matters of public interest' that defines the scope of the constitutional
privilege in invasion of privacy cases." Id.

299 See supra notes 61-69 and accompanying text.
300 See supra notes 61-69, 86-89 and accompanying text.
301 See Connick, 461 U.S. at 143.
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The Court's quest for uniformity, however, is largely illusory. Notably
absent from Connick and its progeny is any guidance for judges facing future
first amendment claims. What quantum of "inefficiency" will be tolerated
before the disruption caused by an employee's speech will destroy the right
to speak? How many recipients are necessary to make a credit report a
matter of public concern? Clearly Connick will allow judges who are most
sympathetic to employees to rule in favor of first amendment claims and will
also allow judges who pay greater deference to "at will" employment
interests in government agencies to hold first amendment claims to be
frivolous. Whatever the philosophical bent of judges faced with future free
speech claims, each judge may, in effect, be applying his or her individual
"community mores" standard to determine how much "free" speech will be
tolerated.

The problem presented to the Ninth Circuit in Virgil v. Time, Inc.3 0 2 is
precisely the problem presented by cases involving free speech claims by
public employees. The solution suggested by that court is exactly the solu-
tion that the Supreme Court should have adopted in Connick. In Virgil the
court did not attempt to define what constitutes a matter of public concern in
the determination of newsworthiness, but neither did it leave future cases to
be decided without an analytic framework, as the Supreme Court did in
Connick. 3 03 The Ninth Circuit determined that for unwanted publicity to be
actionable, it had to be such morbid and sensational prying for its own sake
that a reasonable person, applying community standards, would conclude
that he or she had no legitimate interest in receiving that information.3 0 4

Once the court adopted this community standard, it became only logical that
it place such a determination in the hands of the jury. While acknowledging
that dangers of public censorship exist when juries are allowed to judge
speech, the court nonetheless concluded that any issue determined by com-
munity mores "must be largely resolved by a jury subject to close judicial
scrutiny to ensure that the jury resolutions comport with First Amendment
principles.' 305

302 527 F.2d 1122 (9th Cir. 1975), cert. denied, 425 U.S. 998 (1976).
303 See supra notes 180-99 and accompanying text.
304 See 527 F.2d at 1129-30. The court explained that: "Community standards play

a role of constitutional dimension in other areas of free speech-e.g., as to the
obscene nature of a publication." Although determinations regarding community
standards must be closely scrutinized, "they nonetheless are essential in the resolu-
tion of free speech questions which are predicated on community values." Id. at 1129
n.12.

305 Virgil, 527 F.2d at 1130 n.13; see also Woito & McNulty, The Privacy Disclo-
sure Tort and the First Amendment: Should the Community Decide Newsworthi-
ness?, 64 IOWA L. REV. 185, 220 (1979). The authors state:

The Virgil Court was well aware that such a rule would raise the possibilities of
jury censorship and punishment of unpopular ideas and speakers. The Court
recognized that it was just such fears that prompted the Supreme Court, in large
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The Virgil court's approach was seen as "a long overdue concession to the
plaintiff" in the disclosure tort action that struck a more equitable balance
between privacy and press. 30 6 A similar approach in all free speech cases
where community standards are involved would not only be a deserved
concession to plaintiffs in those cases, but would logically place the jury in
its historic role as a buffer against first amendment interferences by the
judge. 3°7 The appropriate standard in all free expression cases involving
community standards or reasonableness should accordingly be a determina-
tion by a jury founded on community mores that speech is or is not pro-
tected.

C. Application of the Model in Other First Amendment Contexts

1. Defamation and Libel

While Connick can be limited as precedent because of the drafting of the
district court opinion, 30 8 a plurality of the Court in Dun & Bradstreet has
shown its intention to carry the law/fact methodology in Connick into other
first amendment areas. In Dun & Bradstreet, Justice Powell held that al-
legedly defamatory speech concerning a private individual which is not of
"public concern" is not entitled to the protection of the actual malice rule of
New York Times Co. v. Sullivan. Public concern now is a threshold determi-
nation for constitutional protection of speech in defamation litigation just as
in the public employee speech context. The impact of Dun & Bradstreet on
defamation law in general is beyond the scope of this article. 30 9 What is of

part, to erect constitutional privileges in defamation to be decided as questions
of law for the Court. While acknowledging that such dangers existed in the
disclosure action as well, the Court nonetheless concluded "that a determination
founded on community mores must be largely resolved by a jury subject to close
judicial scrutiny to ensure that the jury resolutions comport with First Amend-
ment principles.

Id.
306 See Woito & McNulty, supra note 305, at 221.
307 The state is always the state regardless of the capacity in which it acts. See Van

Alstyne, The Constitutional Rights of Public Employees: A Comment on the Inap-
propriate Uses of an Old Analogy, 16 UCLA L. REV. 751, 751 (1969) (analyzing
Justice Douglas' rejection of the concept that the state as employer is "somehow not
as much the state"). Therefore, when a government agency fires an employee for an
exercise of speech and subsequently a judge without reference to the community
determines erroneously that "the public concern" is not served by the speech, a
serious abridgment of first amendment rights has occurred.

308 See supra notes 257-59 and accompanying text.
309 The inability of Justice Powell to patch together a majority opinion suggests

that the fragile accommodation of interests reached in Gertz regarding the defamation
of private persons may no longer exist. Chief Justice Burger and Justice White both
used Dun & Bradstreet as a forum to call for the overruling of Gertz. 105 S. Ct. at
2948 (Burger, C.J., concurring; White, J., concurring).
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relevance is the Court's struggle with law/fact analysis surrounding the
notion of "public concern" as the Court has attempted to articulate a
coherent approach toward defamation of private persons. This struggle
underscores the soundness of this article's thesis that law/fact application
should be addressed to the jury in the first instance and critically reviewed
only if the jury has infringed upon free expression.

The function of judge and jury will be at issue whenever public concern is
involved in a legal principle. The law/fact confusion in defamation began in
Rosenbloom v. Metromedia,3 10 when Justice Brennan attempted to extend
the actual malice protection of New York Times to the reporting of any event
of public concern. Justice Marshall wrote in a vigorous dissent that "[ifn
order for particular defamation to come within the privilege [under the
plurality's standard] there must be a determination that the event was of
legitimate public interest." Marshall concluded that "courts, including this
one, are not anointed with any extraordinary prescience" for determining
when material is or is not of public concern.3 1

Justice Marshall's concern was adopted by the Court in Gertz v. Robert
Welch, Inc., a case in which the Court attempted to establish a definite rule
to cover the defamation of private individuals. 3 12 The Court rejected the
"public concern" standard of the Rosenbloom plurality, citing its concep-
tual fuzziness as a major reason for rejection. The Court held that the
Rosenbloom test created the "difficulty of forcing state and federal judges to
decide on an ad hoc basis which publications address issues of general or
public interest and which do not." The Court doubted the wisdom of "com-
mitting this task to the conscience of judges. 313

In ruling on defamation of private persons, the Court has created a
conceptual conundrum. The Gertz Court did not wish to adopt the
Rosenbloom public concern standard because the justices felt that it gave
too little accord to an individual's interest in reputation. Yet the Court
cannot avoid the reality that private persons normally are written about in
the news because they have become associated with some event of public
interest. The Gertz distinction between a private person who becomes a
"voluntary" public figure and a private person who becomes an involuntary
public figure balances the equities regarding reputational interests, but fails
to consider the public's right to know. Distinguishing between voluntary and
involuntary public figures is the very difficulty courts have confronted in

310 403 U.S. 29 (1971).
31, Id. at 79 (Marshall, J., dissenting) (citations omitted) (Justice Marshall quipped

that the Court could not "take a poll" to decide what is of concern to the public).
312 418 U.S. at 346 (defamation liability need not be based on "actual malice" if

libel plaintiff is neither a public official nor a public figure).
313 Id.
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privacy law and which they have resolved with the adoption of a public
concern standard .314

In spite of the Court's repeated condemnation of a "subject matter test"
in defamation and its stated preference for "one focusing upon the character
of the defamation plaintiff," five members of the Court returned to a subject
matter test in Dun & Bradstreet, with the plurality opinion insisting that
Gertz remained unchanged.3 15 Greenmoss Builders sued Dun & Bradstreet
over a false credit report. The jury had awarded both presumed and punitive
damages following a showing of negligence on the part of Dun & Bradstreet.
The trial court set the verdict aside following the defendant's argument that
Gertz prevented the award of presumed or punitive damages unless a defa-
mation plaintiff proved actual malice. The Supreme Court held that the
damages rule in Gertz applied only to speech of "public concern" and that
the credit rating involved was of interest only to the parties. While Justice
Powell insisted that this result was controlled by the holding of Gertz, a
majority of the Court disagreed.3 16

314 See supra notes 108-17 and accompanying text. The Court's confusion in Gertz
became evident in its attempted application of the Gertz rule to other involuntary
public figures. The first such case to reach the Supreme Court was Time, Inc. v.
Firestone, 424 U.S. 448 (1976), a libel case concerning the accuracy of Time
magazine's report of a prominent socialite's divorce. In holding that Mrs. Firestone
need not establish malice in order to recover actual damages for libel, the Court
rejected Time's assertion that she was a public figure within the meaning of Curtis
Publishing Co. v. Butz, 388 U.S. 130 (1967). The Court stated that:

Petitioner contends that because the Firestone divorce was characterized by the
Florida Supreme Court as a "cause celebre," it must have been a public
controversy and respondent must be considered a public figure. But in so doing
petitioner seeks to equate "public controversy" with all controversies of interest
to the public. Were we to accept this reasoning, we would reinstate the doctrine
advanced in the plurality opinion in Rosenbloom.

424 U.S. at 454. The Court also rejected*Time's assertion that the article was
privileged because it concerned a report of judicial proceedings. Id. at 456.

In Wolston v. Reader's Digest Ass'n, 443 U.S. 157 (1979), the Court again at-
tempted to maintain a distinction in defamation law between voluntary and involun-
tary public figures. After alleging in a book that the plaintiff was a communist,
Reader's Digest was sued. The Court, in rejecting the defense of Reader's Digest
held that "[a] libel defendant must show more than mere newsworthiness to justify
application of the demanding burden of New York Times." Id. at 167-68.

315 Dun & Bradstreet, 105 S. Ct. at 2944 n.4 ("[P]roperly understood, Gertz is
consistent with the result we reach today."). The plurality opinion took great pains to
note that the Gertz holding applies only to cases of "public speech" not present in
Dun & Bradstreet. id.

316 See 105 S. Ct. at 2952-53 (White, J., concurring) ("1 had thought that the
decision in Gertz was intended to reach cases that involved any false statements"
whether made privately or publicly); Id. at 2959 n.ll (Brennan, J., dissenting)
("[O]ne searches Gertz in vain for a single word to support the proposition that limits
on presumed and punitive damages obtained only when speech involved matters of
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Whether controlled by Gertz or not, the Court has unquestionably resur-
rected the public concern standard of Rosenbloom as a threshold issue in
defamation law. 3 17 Justice Powell offered not a word on how the problems of
determining public concern that had so troubled the Court in Gertz had been
resolved. Justice Brennan in dissent noted that "[tihe five members of the
Court voting to affirm the damage award in this case have provided almost
no guidance as to what constitutes a protected matter of 'public con-
cern.' ",318 Thus the Court returned to the quagmire of Connick and de-
manded that an issue of law application be labeled a question of law, but
found itself incapable of formulating a principle of law for lower courts to
apply. The justices disposed of the case by arguing among themselves
whether or not the "credit reporting of Dun & Bradstreet fell within any
reasonable definition of 'public concern' consistent with our precedents." 319

If the Court continues to incorporate "public concern" standards in its legal
principles, such determinations of "reasonable" public concern should be
made by juries in the first instance, not judges.

public concern."). Since Brennan's dissent was joined by three other justices (Mar-
shall, Blackmun, and Stevens), this view has a majority support in Dun & Bradstreet.

37 Justice Brennan noted in dissent:

Indeed, Justice Powell's opinion today is fairly read as embracing the approach
of the Rosenbloom plurality to deciding when the Constitution should limit state
defamation law. The limits imposed, however, are less stringent than those
suggested by the Rosenbloom plurality. Under the approach of today's plurality,
speech about matters of public or general interest receives only the Gertz
protections against unrestrained presumed and punitive damages, not the full
New York Times v. Sullivan protections against any recovery absent a showing
of actual malice.

Id. at 2960 n.l (Brennan, J., dissenting).
318 Id. at 2960 (Brennan, J., dissenting).
319 Id. at 2961 (emphasis added). As discussed above, the Ninth Circuit in Virgil

has assigned the finding of public concern in privacy cases to the jury. The court, 527
F.2d 1122, 1125-26 (9th Cir. 1975), adopted the RESTATEMENT (SECOND) OF TORTS

position on invasion of privacy, which looks not to the status of the individual, but to
the newsworthiness of the disclosure. See RESTATEMENT (SECOND) OF TORTS

§ 652D. The Supreme Court should adopt the Virgil standard for privacy cases and in
defamation cases as well. Defamation juries should similarly decide if the subject
matter of the defamation touches upon a matter of public concern, limited only by a
standard similar to the "morbid and sensational prying" requirement of the Restate-
ment.

The Supreme Court in its limited dealings with privacy has not clearly articulated
an approach to privacy independent of its general approach to defamation. See Cox
Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975) ("[T]here is no liability for giving
publicity to facts about the plaintiff's life which are matters of public record."). Cox
involved a claim against a television station which broadcast the name of a rape
victim in violation of a Georgia statute; see also Time, Inc. v. Hill, 385 U.S. 374
(1967) (unauthorized novel about Hill family found not to be an unprotected invasion
of privacy because facts of case were matters of public record).
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2. "Clear and Present Danger" Illegal Advocacy Cases

Courts should also rely on the jury in a "clear and present danger" illegal
advocacy case. Under the current standard of Brandenburg v. Ohio,320

speech is not protected if it "is directed to inciting or producing imminent
lawless action and is likely to incite or produce such action." 32' Juries
should determine whether harm was "imminent" or whether it was "likely"
to occur. Juries should not be limited to determining only if the facts are as
alleged by the prosecutor, leaving the Court to determine culpability as
occurred in the Star Chamber.3 22

Surprisingly, the Supreme Court has never clearly resolved the issue of
law/fact application in this context. It should be of significance that the
courts hearing the World War I Espionage Act cases submitted the danger
issue to the jury. Justice Brandeis repeatedly commented, as in Schaefer v.
United States, 323 that several Espionage Act convictions should be reversed
for insufficiency of evidence, but made clear that the determination of the
danger was for the jury in the first instance. He sought reversal because in
his opinion, "no jury acting in calmness could reasonably say that any of the
publications set forth in the indictment was of such a character or was made
under such circumstances as to create a clear and present danger.''324

Justice Brandeis was joined by Justice Holmes, both dissenting over the
sufficiency of the evidence. There was no disagreement between the dissent
and the majority regarding the submission of the issue to the jury. In Whitney
v. California,325 Justice Brandeis upheld a conviction under the California
Syndicalism Act, but noted that the clear and present danger issue might
have required a specific determination "either by the Court or the jury. ' 326

Again Justice Holmes joined Justice Brandeis and again there was no dis-

320 395 U.S. 444 (1969).
321 Id. at 447 (Brandenburg involved the prosecution of a Ku Klux Klan leader

under an Ohio Criminal Syndicalism Act; the Act was held to prohibit mere advo-
cacy and to be unconstitutional on its face).

322 See supra notes 83-85 and accompanying text.
323 251 U.S. 466 (1920). The Espionage Act of 1917 (codified at 18 U.S.C. §§ 791-

799 (1982)) had been held facially constitutional in Sugarman v. United States, 249
U.S. 182 (1919).

324 251 U.S. at 483 (Brandeis, J., dissenting) (emphasis added). This formulation
by Justice Brandeis is consistent with the analysis of this article. If the issue is at all in
question, the case is for the jury. But, if the evidence is so weak that no reasonable
jury could convict, then the judge should decide-rather than risk a biased and
speech-limiting jury verdict.

325 274 U.S. 357 (1927) (the California Criminal Syndicalism Act was held constitu-
tional). Since Whitney had failed to make the existence of a "clear and present
danger" an issue in the case. Justice Brandeis voted to uphold the conviction, stating
that in the record there was "evidence on which the court or jury might have found
that such danger existed." Id. at 379 (Brandeis, J., concurring).

326 Id. at 379.
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agreement between Brandeis and the majority opinion regarding the submis-
sion of the danger issue to a jury.3 27

The most recent case to discuss this issue was Dennis v. United States, 3 28

a case involving the turmoil of the Smith Act prosecutions of the early fifties.
In Dennis, a plurality of the Court rejected the defendants' contention that
the determination of the danger of their advocacy was a matter for the jury:
"We hold that the statute may be applied where there is a 'clear and present
danger' of the substantive evil which the legislature had the right to prevent.
Bearing, as it does, the marks of a 'question of law,' the issue is properly one
for the judge to decide." 3 2 9 Chief Justice Vinson's opinion for the plurality
provoked a pointed dissent by Justice Douglas, joined by Justice Black, who
argued that "the question of the clear and present danger, being so critical an
issue in the case, would be a matter for submission to the jury. ' 330

Dennis was written at a time of great national and international stress. The
extended discussions of the risks of Soviet domination document the tone of
the day. There is no policy analysis in the plurality opinion as to why a jury
should not be allowed to determine the degree of danger of subversive
speech. It is submitted that Dennis should be rejected on the law application
point. First, it represents a break from the clear understanding of the Su-
preme Court prior to that time. Second, it did not command a majority.

327 The Supreme Court's understanding of Pierce v. United States, 252 U.S. 239

(1920), continued into the 1940's. In Hartzel v. United States, 322 U.S. 680 (1944),
the Court again construed the Espionage Act of 1917. It held that a conviction
required both a finding of specific intent to cause harm by the defendant and that
there was a clear and present danger that the harm would occur. The Court stated
that "[t]he second element is an objective one, consisting of a clear and present
danger that the activities in question will bring about the substantive evils which
Congress has a right to prevent." Id. at 687. Such language suggests the findings of
"objective" facts by a jury.

328 341 U.S. 494 (1951). Dennis and his co-conspirators were members of the
Communist Party of the United States. They were charged with conspiracy to
overthrow the government by force under the Smith Act (currently codified at 18
U.S.C. § 2385 (1982)). The Smith Act was held to be constitutional.

329 Id. at 515.
330 Id. at 587 (Douglas, J., dissenting) (Justice Douglas found no factual showing in

the record to support the conviction). He noted that the Court had "squarely held" in
Pierce v. United States, 252 U.S. 239, 244 (1920), that the clear and present danger
question was for the jury. Justice Pitney had written in Pierce that "[w]hether the
statement contained in the pamphlet had a natural tendency to produce the forbidden
consequences ... was a question to be determined not upon demurrer but by the jury
at trial." Id.

In Dennis, Chief Justice Vinson attempted to distinguish Pierce on the basis that
the Pierce Court was merely commenting on the sufficiency of the evidence in a case
where the judge had chosen to allow the issue of danger to go to the jury and that the
Pierce Court nowhere held that the issue had to be submitted to the jury. This
distinction seems weak.
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Third, it is inconsistent with the historical role of juries in American prac-
tice, particularly as shown in the seditious libel cases such as Zenger. 33 1 The
use of a policy analysis as suggested by Professor Weiner would clearly
require submission of the Brandenburg standards to a jury.

Juries should be utilized to establish the norms of community concern or
reasonableness whenever such concepts are incorporated into legal rules
under the first amendment that regulate citizen conduct. It is important that
citizens and not judges have the first opportunity to vindicate free expres-
sion. This proposal does not apply to all first amendment litigation, such as
where a statute is challenged on its face. In such cases, citizens in the
legislature have already expressed their opinion on the legitimacy of gov-
ernmental conduct by passing the statute. However, juries should be incor-
porated whenever a court must weigh reasonableness in determining the
constitutionality of a statute as applied.

Despite the strong historical and policy arguments in favor of broad jury
decision-making in free speech cases, it would be unrealisitic to assume that
contemporary judges will surrender their now familiar primary role in cases
like Connick, Dun & Bradstreet, or Dennis and allow juries the broad
discretion of rendering a general verdict. A middle ground is possible,
however, that would allow juries to inject their own sense of community
mores into free expression cases while maintaining the function of the judge
as a check against improper restrictions of free speech.

D. The Middle Ground-Rule 49

An accommodation of the competing interests in cases similar to Connick
can be reached by dividing authority between judge and jury through special
interrogatories. 332 At least one court struggling with a free speech case

331 See supra notes 86-89 and accompanying text.
332 FED. R. Civ. P. 49 provides:

(a) Special Verdicts. The court may require a jury to return only a special
verdict in the form of a special written finding upon each issue of fact. In that
event the court may submit to the jury written questions susceptible of categori-
cal or other brief answer or may submit written forms of the several special
findings which might properly be made under the pleadings and evidence; or it
may use such other method of submitting the issues and requiring the written
findings thereon as it deems most appropriate. The court shall give to the jury
such explanation and instruction concerning the matter thus submitted as may be
necessary to enable the jury to make its findings upon each issue. If in so doing
the court omits any issue of fact raised by the pleadings or by the evidence, each
party waives his right to a trial by jury of the issue so omitted unless before the
jury retires he demands its submission to the jury. As to an issue omitted without
such demand the court may make a finding; or, if it fails to do so, it shall be
deemed to have made a finding in accord with the judgment on the special
verdict.

(b) General Verdict Accompanied by Answer to Interrogatories. The court
may submit to the jury, together with appropriate forms for a general verdict,
written interrogatories upon one or more issues of fact the decision of which is
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involving a public employee prior to Connick noted that "special inter-
rogatories to the jury are especially appropriate in resolving the factual
issues inherent in the balancing process envisioned by Pickering."333

Juries primarily use the general verdict to render decisions. The Federal
Rules of Civil Procedure, however, permit two additional procedures be-
sides the general verdict to allow juries to express their findings. One of
these, authorized by Federal Rule 49(a), is the use of special verdicts. Under
this rule, the special verdict allows the jury to do nothing more than report
the facts of a controversy. The court then applies the law. Advocates of the
use of special verdicts claim that they eliminate the possibility of jury error
and prejudice that is shielded by a general verdict system. 334 Professors
Wright and Miller contend that arguments in favor of the use of special
verdicts are mere expressions of the hope that this procedure will make the
law more scientific. 335 Opponents of special verdicts fear that binding the
jury to a limited verdict eliminates the flexibility of the general verdict and
makes it harder for the legal system to achieve substantial justice.33 6 This
argument sees the special verdict as a significant intrusion upon jury
sovereignty.

necessary to a verdict. The court shall give such explanation or instruction as
may be necessary to enable the jury both to make answers to the interrogatories
and to render a general verdict, and the court shall direct the jury both to make
written answers and to render a general verdict. When the general verdict and
the answers are harmonious, the appropriate judgment upon the verdict and
answers shall be entered pursuant to Rule 58. When the answers are consistent
with each other but one or more is inconsistent with the general verdict, judg-
ment may be entered pursuant to Rule 58 in accordance with the answers,
notwithstanding the general verdict, or the court may return the jury for further
consideration of its answers and verdict or may order a new trial. When the
answers are inconsistent with each other and one or more is likewise inconsis-
tent with the general verdict, judgment shall not be entered, but the court shall
return the jury for further consideration of its answers and verdict or shall order
a new trial.
313 Schneider v. City of Atlanta, 628 F.2d 915, 919 n.4 (5th Cir. 1980).
114 See 9 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2503,

at 488 (1971) (special verdicts eliminate two sources of possible error in general
verdicts, i.e., the consideration of questions of law and the application of law to fact.
Also, bias, prejudice, and jury caprice are eliminated).

"I See id. (although jury trials will never approach mathematical perfection, the
special verdict may more closely approximate that ideal).

336 See id.:
Little is gained by making the law more scientific if, in the process, it becomes
harder to achieve substantial justice. Some of the most famous students of the
judicial process have argued that one of the purposes of the jury is to temper
strict rules of law by the demands and necessities of substantial justice, thereby
adding a much needed element of flexibility. Those who share this conception of
the role of the jury rightly fear that it will be limited or defeated by the special
verdict practice, and thus oppose widespread use of it.
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The "middle course" between the general verdict and special verdict
procedure is Rule 49(b), which allows the Court to submit to the jury,
together with appropriate forms for a general verdict, written interrogatories
on one or more issues of fact. 337 This procedure requires that the jury pay
close attention to the more important issues in a case. The jury's answers to
the interrogatories serve to check the propriety of the general verdict. 338

The special forms of Rule 49(b) have been subjected to a number of
criticisms. Indeed, at least one judge has voiced the opinion that the rule
offers "nothing but trouble because it seeks to meld a general verdict and
special answers with the high likelihood of conflict which extinguishes
both." 3 39 Some have discouraged the use of the special forms because they
can be a source of confusion to juries. 340 Other commentators have sug-
gested, however, that Rule 49 procedure is salutary and desirable in a
complex and difficult case. 341

Cases involving free expression are precisely the type of cases that de-
mand the use of general verdicts with interrogatories of rule 49(b). The
general criticisms addressed to the use of special interrogatories are simply
misplaced in the free expression context. The argument that interrogatories
intrude on the jury's sovereignty is irrelevant because under the Connick
standard, juries currently have no role to play in determining the constitu-
tional status of speech. Interrogatories here represent an expansion rather
than a contraction of citizen power. The argument that interrogatories tend
only to confuse juries is disputed even as a general proposition.3 42 More-

131 See supra note 332; see also C. WRIGHT& A. MILLER, supra note 334,§ 2511.

338 See C. WRIGHT & A. MILLER, supra note 334, § 2511 (citing Nordbye, Com-

ments on Selected Provisions of the New Minnesota Rules, 36 MINN. L. REV. 672,
687 (1952) (special interrogatories center attention of jury on important issues they
must pass upon before they determine the general verdict that should be returned)).

339 See Brown, Federal Special Verdicts: The Doubt Eliminator, Proceedings of
the Annual Judicial Conference Tenth Circuit of the United States, 44 F.R.D. 338,
339-40 (1967) (distinguishes the rule from Rule 49(a) which melds the general charge
with special answers to specific controlling issues).

340 See I. DEVITT & C. BLACKMAR, FEDERAL JURY PRACTICE AND INSTRUCTIONS

§ 6.08 (1977) (special interrogatories will serve as a useful basis for enlightenment and
guidance when ruling on motions for a directed verdict or a new trial); see also
Green, Blindfolding the Jury If, 33 TEXAS L. REV. 273, 278 (1955) (submission
practice has been turned into a "nightmare" for lawyers, trial judges, juries, appel-
late courts, law students, and law teachers).

341 See I. DEVITT & C. BLACKMAR, supra note 340, § 6.09; see also Vandercook &
Sons v. Thorpe, 344 F.2d 930 (5th Cir. 1965) (use of special interrogatories with
general charge recommended where distinctive or doubtful theories are at issue, or
where law is in a state of flux).

342 See C. WRIGHT & A. MILLER, supra note 334, § 2503. Among the reasons
offered in support of the use of special interrogatories, as listed by Professors Wright
and Miller, is the avoidance of error in both the jury's understanding of the law and in
the jury's application of the law to the facts. See also Skidmore v. Baltimore & Ohio
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over, experience has shown that interrogatories serve to clarify issues in free
expression cases.3 43 Here the relation between the interrogatories and the
issues of the general verdict is straightforward and should be easily under-
stood by jurors. Special interrogatories assist the jury in reaching an intelli-
gent verdict by bringing to focus the determinative facts which must be
considered. Interrogatories outline the steps the jury should follow in reach-
ing the general verdict. They alleviate jurors' memory problems, and they
put psychological pressure on the jury to follow the law.3 44

Properly administered,3 45 the use of special interrogatories in free expres-
sion cases would allow juries to inject the community's common sense into

R.R., 167 F.2d 54 (2d Cir. 1948) (forceful argument by Judge Jerome Frank disputing
the proposition that special interrogatories confuse the jury).

141 See, e.g., Rowland, 730 F.2d at 456-60 (special interrogatories submitted);
Special Verdict, Lakian v. Globe Newspaper Co., No. 137,472 (Sup. Ct. Norfolk
Co., Mass. Aug. 5, 1985) (special interrogatories used in libel case against news-
paper). In Rowland, the judge submitted five special verdicts to the jury. While the
question of "public concern" was not submitted, the jury did return answers to
specific questions such as whether Mrs. Rowland's conduct "interfere[s] with the
proper performance of either Mrs. Rowland's or Elaine Monell's duties or with the
regular operation of the school generally?" 730 F.2d at 456.

In Globe Newspaper, the libel jury was given specific questions regarding the
presence or absence of falsity in the article and of malice by the defendant. In that
case, the judge was faced with an unusual circumstance in that the jury found
"libel," but found no damages for the plaintiff. Partly because of the special ques-
tions, the judge was able to ascertain that the jury had, in fact, found falsity, but no
harm to the plaintiff, and the "verdict" was vacated by the trial judge. The use of
special interrogatories aids the judge in such cases by clarifying exactly what the jury
found. Special Verdict, Globe Newspaper; see also N.Y. Times, Jan. 19, 1985, at I,
col. 4 (discussing the libel trial of Sharon v. Time, Inc., 83 Civ. 4660 (ADS)
(S.D.N.Y. 1985)). In the Sharon trial, Judge Sofaer submitted three main questions
and several sub-questions to the jury. Both sides felt that the interrogatories would
aid the jury in such a complex case.

14 See Berdon, Instructive Interrogatories: Helping the Civil Jury to Understand,
55 CONN. B.J. 179, 184-85 (1981) ("Instructive interrogatories in several ways aid the
jury in reaching an intelligent verdict."). The author makes several persuasive
arguments why interrogatories focus the jury on the proper issues.
... The dangers envisioned by critics of Rule 49(b) are that: 1) the answers to the

interrogatories will be consistent with each other but one or more of them will be
inconsistent with the general verdict; or 2) the answers to the interrogatories will be
inconsistent with each other, and one or more of them will be inconsistent, addition-
ally, to the general verdict.

To remedy the problems that might arise in any case utilizing special inter-
rogatories, Rule 49(b) presents a number of options to the trial judge. In the first
situation, the judge may order the jury to deliberate further, it may order a new trial,
or it may disregard the general verdict and order judgment on the basis of the answers
to the interrogatories. In the second situation, the Court must return the jury for
further deliberation of its answers and verdict, or order a new trial. See generally C.
WRIGHT & A. MILLER, supra note 334, § 2513.
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the determination of the value of speech under the first amendment and the
extent of any disruption that the speech may cause.3 46 In any free expression
case involving community standards or reasonableness, the jury would be
asked to return a general verdict on the issue of whether the speech is
protected under the first amendment and to answer interrogatories on the
underlying law application issues.3 47

346 One of the values of special interrogatories is that if some legal error requires
setting aside the general verdict and the answer to some of the interrogatories, there
is no need to relitigate other issues already decided under properly submitted inter-
rogatories. Id. § 2511. This is true because the procedure compels detailed considera-
tion. "But above all it enables the public, the parties and the court to see what the
jury has really done." Id. The general verdict is either all wrong or all right, but "it is
an inseparable and inscrutable unit." Id. A single error completely destroys it. The
special verdict enables errors to be limited so that the sound portions of the verdict
may be saved and only the unsound portions be subject to redetermination through a
new trial.

See Sutherland, Verdicts, General and Special, 29 YALE L.J. 253, 258 (1920); see
also Note, The Case for Interrogatories Accompanying a General Verdict, 52 Ky.
L.J. 852, 856(1964) ("The interrogatories lay bare the thought process which the jury
followed in reaching its verdict. The interrogatories require that the jurors direct their
attention at specific issues of fact thus minimizing the influence of extraneous fac-
tors."). Thus, if a jury determines that an employee's speech did, in fact, address a
matter of public concern, but it was unclear from the interrogatories that the jury
found that the exercise of speech was the cause in fact of dismissal, it would be
unnecessary to relitigate the question of public concern.

347 The following instruction is suggested for those cases, like Connick, which
involve public employee speech:

I charge you, ladies and gentleman, that as a general rule, a person has an
absolute right to express an opinion on any subject, and to advocate any
appropriate course of action. This is part of the basic constitutional guarantee of
freedom of speech. This right of speech extends even to the general advocacy of
a course of action which might be against some law, except in the very unusual
case where such advocacy is directed toward inciting or producing immediate
unlawful conduct, and is likely to incite or produce such action.

I charge you, ladies and gentleman, in this respect, that a government em-
ployer may exercise some control over the expressions of its employees when it
is in the interest of the state in promoting efficient public service.

I charge you, however, that where a government agency does exercise control
over the expression of its employees, and that expression addresses a matter of
legitimate public concern, the control may be exercised if, and only if, the danger
that the state's interest in promoting efficient public service will be impaired
outweighs the public interest in the expression. Thus if you find the expression to
be of great public concern, the degree of disruption would have to be corre-
spondingly great to outweigh the value of the expression to the community.
Similarly, if the expression was of little public concern, the degree of disruption
the government employer must tolerate is correspondingly lessened. The defen-
dant must prove by a preponderance of the evidence that the speech was
disruptive under the circumstances.

This instruction is taken largely from that quoted in Schneider v. City of Atlanta, 628

HeinOnline -- 65 B.U. L. Rev. 554 1985



FREE EXPRESSION-THE JURY FUNCTION

In the public employee free speech context, submitting the issue of first
amendment protection to the jury under proper instructions places the
Pickering balance in the hands of the jury. In order to assure, however, that
every "cause celebre" is not given first amendment protection at the ex-
pense of the efficient operation of government offices, written inter-
rogatories 34 8 should be submitted to the jury, each of which must be an-
swered in conformity with the general verdict to sustain a verdict in favor of
the employee. Such interrogatories would require specific factual findings
regarding the value of the speech to matters of public concern, 349 its disrup-
tiveness, and any other specific factors necessary for protection under the
law.

The purpose of these interrogatories is to place the determination of what
constitutes protected speech squarely in the hands of the jury. The justifica-
tion for the jury's role is the historic presumption in favor ofjury trial and the
likelihood that reasonable people may differ as to the value of speech to the

F.2d 915, 918 (5th Cir. 1980), with the addition of the sliding scale Pickering balance
introduced in Connick, 461 U.S. at 150. See generally R. MCBRIDE, THE ART OF

INSTRUCTING THE JURY 35-36 (1969).
348 In an employee speech case, written interrogatories such as these should be

submitted to the jury. The interrogatories should be tailored to the facts of the
individual case. Each interrogatory must be answered in favor of the plaintiff to
sustain a general verdict in favor of the employee.

1. Is the information that the employee conveyed such that it could rea-
sonably be expected to be of interest to persons seeking to develop informed
opinions about the way the public officials and the public agency involved in this
case have discharged their entrusted responsibilities, or alternatively, did the
information bring to light actual or potential wrongdoing on the part of the
defendants?

2. Has the plaintiff proved that the statements or expressions involved in this
case are primarily concerned with the functioning of the agency rather than
primarily concerned with the plaintiff's personal employment situation?

3. Has the defendant proved that the loss to efficient public service from the
disruption caused by the plaintiff's conduct exceeded the value of the expres-
sion to the community?

4. Has the defendant proved that other factors exist which make it likely that
the plaintiff would have been fired even without a valid exercise of first amend-
ment rights?
149 It is asserted here that whether speech constitutes a matter of public concern

and whether it is disruptive are mixed questions of law and fact and, because of the
history and the policy behind the first amendment, they should be submitted to the
jury. Accordingly it must be urged that, if judges refuse to consider the special form
of Rule 49(b) for the resolution of Pickering cases, the special verdict procedure of
Rule 49(a) should be used to allow juries to make the determination of the value to be
accorded speech. By allowing a jury to determine whether speech involves public
concern or is disruptive, but leaving the ultimate balance in the hands of the judge,
the concerns of Connick are satisfied, while the "common sense" of the community
is injected into the proceeding.
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general public.35 0 The net effect of using the general verdict with inter-
rogatories is equivalent to incorporating a community mores standard in free
speech cases. Requiring a jury to accompany the general verdict with a set of
consistent answers to written interrogatories forces the jury to give adequate
weight to the important government interests expressed by the Court in
Connick and to such private rights as were present in Dun & Bradstreet. The
use of interrogatories would force the jury to focus on these concerns and
would allow the judge to take appropriate steps when insufficient or conflict-
ing answers are given.

VI. CONCLUSION

In Connick v. Myers, a bare majority of the Supreme Court gave de novo
review to a trial judge's findings that criticism by an employee was of public
concern and that it had not significantly disrupted her place of employment.
The Court justified its de novo review by labeling these mixed issues of law
and fact as pure questions of law. The Connick standard of de novo review
has now been extended beyond public employee cases and beyond bench
trials by the Court's use of the Connick precedent in Dun & Bradstreet. This
article has contended that the mechanical use of the conclusory labels "law"
and "fact" to mixed questions is improper. The model proposed by Profes-
sor Weiner, which emphasizes the articulation of policy reasons for alloca-
tion of law/fact application to either judge or jury, should be adopted.
Professor Weiner's model creates a presumption of jury power over law
application questions absent compelling policy reasons for judicial decision.

The law/fact distinction has as much to do with the allocation of power
between citizen and appellate courts as between citizen and trial judge: "the
risk of expanded appellate power increases with every encroachment on the
jury; jury use and the scope of appellate power appear locked in a tandem
relationship." 3 ' In Connick, the Court failed to articulate guidelines for
determining public concern. It failed to articulate standards for determining
how to measure disruption caused by speech. Instead, the Court promul-
gated factually intensive guidelines that should be applied by factfinders, not
appellate courts.

This article has suggested that juries should decide both whether speech is
of public concern and whether speech has disrupted a government work
place to such an extent that the speech should not be protected by the first
amendment. Indeed, the jury should rule on the first amendment issues in all
cases involving community standards or the reasonableness of citizen con-
duct, based on its perception of community mores. The use of written

350 The cases discussed in this article show that in many cases, the appellate courts
and the trial jury disagree as to the value of the speech or its "public concern"
quotient. See supra notes ,269-77 and accompanying text.

3' Higginbotham, supra note 67, at 58.

HeinOnline -- 65 B.U. L. Rev. 556 1985



FREE EXPRESSION-THE JURY FUNCTION

interrogatories pursuant to Rule 49(b) of the Federal Rules of Civil Proce-
dure is a compromise measure. Interrogatories would return the issue of the
constitutional protection of the speech to the jury while recognizing the
power contemporary appellate courts have assumed in free expression
cases. This method does not give citizens carte blanche to ignore the
legitimate concerns of the government. The interrogatories structure the
verdict, and the appellate courts continue to have reviewing power, although
the scope is admittedly reduced.

If ajury vindicates free expression, the court should recognize the charac-
ter of the finding as a mixed question of law and fact and give it very
deferential review. If the jury frustrates the first amendment's interests in
free expression, the court should review the finding critically as it would any
government intrusion on free expression. If the case is tried to a judge, the
standard of review would be the clearly erroneous standard of Rule 52 of the
Federal Rules of Civil Procedure if the judge vindicated the first amendment
and a critical review if the judge frustrated free expression. Appellate courts
have a role in reviewing the cases, but they must defer to juries as the
primary spokespersons of community values.

The right to a civil jury trial in the federal courts has, from its inception,
represented an issue of power allocation, 52 particularly between citizen
juries and appellate courts. The text of the seventh amendment alludes to
this fact. The Framers of the amendment wished to infuse citizen input into
political decisions affecting the community. As Alexis de Toqueville con-
cluded in his insightful analysis of American culture:

To regard the jury simply as a judicial institution would be taking a very
narrow view of the matter, for great though its influence on the outcome
of lawsuits is, its influence on the fate of society itself is much greater
still. The jury is therefore above all a political institution, and it is from
that point of view that it must always be judged. 35 3

If juries are to be viable political institutions, appellate courts must respect
this paramount aspect of self-government.35 4

352 See id. at 60.
151 1 A. DE TOCQUEVILLE, DEMOCRACY IN AMERICA 250 (H. Reeves trans. 5th ed.

1966).
354 De Tocqueville concluded his chapter on juries with the observation that "the

jury is both the most effective way of establishing the people's rule and the most
efficient way of teaching them how to rule." Id. at 254.
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